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Foreword

A change in the administration of  the IBP Journal is an occasion 
to rethink or re-adjust its focus, with the concern to re-interpret its 
meaning in the life of  the country’s legal profession. While the Journal 
provides a vehicle of  sharing intellectual insight or perception on the 
part of  the members of  the profession, there is in the first place the 
need to recognize such expression as a professional duty; it becomes 
a demand for awareness to make a statement of  a problem which, 
together with its concomitant critique of  the present state of  the law 
and justice, may crucially affect over time the intellectual conditions 
of  the legal profession.

There is no pretention that the IBP Journal may prevail over 
and above the role of  the law schools. On the contrary, it must be 
stressed as the thesis of  this Foreword that it is in the law faculties that 
we can locate the emergence of  a critique in force addressed to the 
administration of  justice and the development of  law. We view with 
optimism that the law faculties, by self-generated consciousness, can 
detect the promise from themselves of  determining their direction in 
relation to the legal profession as a whole. The way is open to them 
with the invitation to find expression in the IBP Journal. We are far 
from assuming that the law faculties stand on special ground quite 
apart from the general membership of  the IBP. Rather, we affirm this 
on account of  the reality that it is the business of  the law faculties to 
stay close to the law by recreating it in teaching and, by that means, 
they take on the interpretive meaning of  the law for change and its 
development nearer to the demands of  justice in every step. In this 
issue of  the Journal, even as its pages are open to all IBP members, 
we begin a call for papers from the law faculties, addressed to the 
predicaments and crises of  justice in the national community.

In the light of  this perspective, the Board of  Editors of  the Journal 
perceives the need to review the credits provided by the Mandatory 
Continuing Legal Education (MCLE) in order to enhance the value of  
the contributions published in the IBP Journal.



We propose that a special category of  credit units be created under 
the MCLE rules for authors of  articles published in the IBP Journal. 
This category will be limited to articles or commentaries recommended 
for MCLE credit by the Board of  Editors and as approved by the 
Board of  Governors for appropriate action by the MCLE Committee. 
Under these conditions, it is further proposed that this special category 
be given credit units of  3 to 5.

IBP Journal authorship deserves this special treatment on account of  
the Journal’s status as the medium of  the Philippine legal profession as a 
whole, engaged in providing every IBP member a means of  expressing 
creativity of  the critical type so necessary for the development of  law. 
MMM

••• •••
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to commit a crime. Were it not for the information given by the 
informant, appellant would not have been apprehended and no 
search would have been made, and consequently, the sachet of  
shabu would not have been confiscated.

	 The ruling in Racho echoes a long line of  cases, also cited by the Court therein, 
wherein the warrantless arrests were declared unlawful for lack of  probable cause, thus:

In People v. Aruta,22 a police officer was tipped off  by his informant 
that a certain “Aling Rosa” would be arriving from Baguio City 
the following day with a large volume of  marijuana. Acting on 
said tip, the police assembled a team and deployed themselves 
near the Philippine National Bank (PNB) in Olongapo City. 
While thus positioned, a Victory Liner Bus stopped in front of  
the PNB building where two females and a man got off. The 
informant then pointed to the team members the woman, “Aling 
Rosa,” who was then carrying a traveling bag. Thereafter, the 
team approached her and introduced themselves. When asked 
about the contents of  her bag, she handed it to the apprehending 
officers. Upon inspection, the bag was found to contain dried 
marijuana leaves.

The facts in People v. Tudtud23 show that in July and August, 1999, 
the Toril Police Station, Davao City, received a report from 
a civilian asset that the neighbors of  a certain Noel Tudtud 
(Tudtud) were complaining that the latter was responsible for the 
proliferation of  marijuana in the area. Reacting to the report, the 
Intelligence Section conducted surveillance. For five days, they 
gathered information and learned that Tudtud was involved in 
illegal drugs. On August 1, 1999, the civilian asset informed the 
police that Tudtud had headed to Cotabato and would be back 
later that day with a new stock of  marijuana. At around 4:00 
p.m. that same day, a team of  police officers posted themselves to 
await Tudtud’s arrival. At 8:00 p.m., two men disembarked from 
a bus and helped each other carry a carton. The police officers 
approached the suspects and asked if  they could see the contents 
of  the box which yielded marijuana leaves.

In People v. Nuevas,24 the police officers received information that 
a certain male person, more or less 5’4” in height, 25 to 30 years 
old, with a tattoo mark on the upper right hand, and usually 
wearing a sando and maong pants, would make a delivery of  
marijuana leaves. While conducting stationary surveillance and 
monitoring of  illegal drug trafficking, they saw the accused who 
fit the description, carrying a plastic bag. The police accosted the 
accused and informed him that they were police officers. Upon 
inspection of  the plastic bag carried by the accused, the bag 

22	 People v. Aruta, 351 Phil. 868, 880 (1998). 

23	 People v. Tudtud, 458 Phil. 752 (2003). 

24	 People v. Nuevas, G.R. No. 170233, 22 February, 2007, 516 SCRA 463.  
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contained marijuana dried leaves and bricks wrapped in a blue 
cloth. In his bid to escape charges, the accused disclosed where 
two other male persons would make a delivery of  marijuana 
leaves. Upon seeing the two male persons, later identified as 
Reynaldo Din and Fernando Inocencio, the police approached 
them, introduced themselves as police officers, then inspected 
the bag they were carrying. Upon inspection, the contents of  the 
bag turned out to be marijuana leaves.

In all of  these cases, we refused to validate the warrantless search 
precisely because there was no adequate probable cause. We 
required the showing of  some overt act indicative of  the criminal 
design.

	 In these cases, there was no overt act indicative of  a criminal design, and the 
“reliable information” alone was used as basis for probable cause.  

	 B. Lawful Warrantless Arrest 

	 There are certain special cases when “reliable information” alone has been 
deemed sufficient basis for a warrantless arrest. These include:

a) Lack of  information as to the description of  the vehicle and time of  arrival

	 In People v. Maspil,25 police officers were tipped off  by some confidential informers 
that the accused would be transporting a large volume of  marijuana to Baguio City. Police 
officers set up a checkpoint and intercepted a Sarao type jeep driven by accused. Upon 
inspection, the jeep was found loaded with several bundles of  suspected dried marijuana 
leaves. The Court held that the accused were caught in flagrante delicto since they were 
transporting the prohibited drugs at the time of  their arrest. A crime was actually being 
committed. The case is distinguished from the case of  Aminnudin,26 since in Aminnudin, 
there was sufficient time and adequate information for the officers to have obtained a 
warrant. The officers knew the name of  the accused, that the accused was on board M/V 
Wilcon 9, bound to Iloilo and the exact date of  the arrival of  the said vessel. In Maspil, 
there was no information as to the exact description of  the vehicle and no definite time of  
the arrival. A jeepney cannot be equated with a passenger ship on the high seas. 

b) Prior surveillance of  the accused

	 In People v. Balingan,27 the Narcotics Intelligence Division of  the Baguio City Police 
Station received a telephone call from an unnamed male informant that the accused 
was going to Manila with a bag filled with marijuana. Acting on the information, 
police officers formed a surveillance team to monitor accused’s movements. The team 
was deployed at different places in Baguio City. The accused was then seen boarding a 
bus. The police officer boarded the bus and saw the accused on the third or fourth seat 
behind the driver’s seat. In the luggage carrier above her head was the gray luggage 
earlier described by another police surveillance officer. The officer announced a routinary 

25	 G.R. No. 85177, 20 August 1990. 

26	 163 SCRA 402 [1988]. 

27	 G.R. No. 105834, 13 February 1995. 
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check-up, identified himself  as a policeman to accused and asked her permission to check 
her luggage. The accused did not respond and just looked outside the window. The 
officer opened the luggage and found suspected marijuana in it. The suspect was then 
arrested. The Court held that the warrantless search is not bereft of  a probable cause. 
The Narcotics Intelligence Division received an information that accused was going 
to transport marijuana in a bag to Manila. Their surveillance operations revealed that 
accused, whose movements had been previously monitored, boarded a bus bound for 
Manila carrying a suspicious-looking gray luggage bag. When the moving, public bus was 
stopped, her bag, upon inspection, yielded marijuana. Under those circumstances, the 
warrantless search of  appellant’s bag was not illegal.

	 In People v. Montilla,28 an informer informed police officers one day before the 
incident that a drug courier, whom said informer could recognize, would be arriving 
somewhere in Dasmariñas from Baguio City with an undetermined amount of  marijuana. 
It was the same informer who pinpointed to the arresting officers the accused when the 
latter alighted from a passenger jeepney on the aforestated day, hour, and place. When 
the officers approached accused and introduced themselves as policemen, they asked 
him about the contents of  his luggage, and after he replied that they contained personal 
effects, the officers asked him to open the traveling bag. Accused readily acceded. The 
Court held the warrantless arrest was lawful: 

Appellant insists that the mere fact of  seeing a person carrying 
a traveling bag and a carton box should not elicit the slightest 
suspicion of  the commission of  any crime since that is normal. 
But, precisely, it is in the ordinary nature of  things that drugs 
being illegally transported are necessarily hidden in containers 
and concealed from view. Thus, the officers could reasonably 
assume, and not merely on a hollow suspicion since the 
informant was by their side and had so informed them, that the 
drugs were in appellant’s luggage. It would obviously have been 
irresponsible, if  not downright absurd under the circumstances, 
to require the constable to adopt a “wait and see” attitude at the 
risk of  eventually losing the quarry.

Here, there were sufficient facts antecedent to the search and 
seizure that, at the point prior to the search, were already 
constitutive of  probable cause, and which by themselves could 
properly create in the minds of  the officers a well-grounded and 
reasonable belief  that appellant was in the act of  violating the law. 
The search yielded affirmance both of  that probable cause and 
the actuality that appellant was then actually committing a crime 
by illegally transporting prohibited drugs. With these attendant 
facts, it is ineluctable that appellant was caught in flagrante 
delicto, hence his arrest and the search of  his belongings without 
the requisite warrant were both justified.

	 Notably, in Montilla, Justice Panganiban wrote a separate opinion, dissenting on 
the issue of  the validity of  the warrantless arrest. Justice Panganiban exhorted:

28	 G.R. No. 123872, 30 January 1998. 
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The circumstances of  the case at bar is patently wanting 
in fulfillment of  the above standard. For one, the arresting 
officers had no personal knowledge that Montilla either had 
just committed or was committing or attempting to commit 
an offense. Secondly, even if  we equate the possession of  an 
intelligence report with personal knowledge of  the commission 
of  a crime, still, the alleged felonious act was not performed in 
the presence or within the view of  the arresting officers. The 
lawmen did not see appellant exhibit any overt act or strange 
conduct that would reasonably arouse in their minds suspicion 
that he was embarking on some felonious enterprise. Neither was 
there any mention at all by the police of  any outward indication, 
such as bulkiness on his body that could have suggested that he 
was carrying a firearm, or any peculiar smell emanating from his 
baggage that could have hinted that he was carrying marijuana. 
In short, there was no valid ground for the warrantless arrest.  

c) “On the spot” information

	 In People v. Valdez,29 a policeman was tipped off  by a civilian asset that a thin 
Ilocano person with a green bag was about to transport marijuana from Banaue, Ifugao. 
Said information was received by the policeman the very same morning he was waiting 
for a ride in Banaue to report for work in Lagawe, the capital town of  Ifugao province. 
Thus, faced with such on-the-spot information, the law enforcer had to respond quickly 
to the call of  duty. There was not enough time to secure a search warrant considering the 
time involved in the process. In fact, in view of  the urgency of  the case, the policeman 
together with the civilian asset proceeded immediately to Hingyon, Ifugao, to pursue the 
drug trafficker. In Hingyon, he flagged down buses bound for Baguio City and Manila, 
and looked for the person described by the informer. The target of  the pursuit was just 
the “thin Ilocano person with a green bag” and no other. And so, when the policeman 
inspected the bus bound for Manila, he just singled out the passenger with the green 
bag. Evidently, there was definite information of  the identity of  the person engaged in 
transporting prohibited drugs at a particular time and place. The law enforcer already 
had an inkling of  the identity of  the person he was looking for.

	 In People v. Gonzales,30 police officers received information that a woman with long 
hair, wearing maong pants and jacket, and Ray Ban sunglasses would be transporting 
marijuana along the national highway. According to the tipped information, the woman 
would bring a black traveling bag and would ride a trisikad. Based on this information, 
police officers conducted a mobile patrol. At about 6:45 A.M., they passed by a woman 
who fitted the informer’s description. The law enforcers alighted from their car and 
asked her who owns the traveling bag. The woman denied ownership of  the bag. When 
the officer inquired from the trisikad driver about the ownership of  the bag, the latter 
pointed to the woman as the owner of  the said bag. The policemen then requested the 
woman to open the bag but she refused. When asked regarding the contents of  the bag, 
the driver answered he does not know. Believing that the bag contained marijuana per 
tipped information, the policemen brought the accused, the driver and the bag to the 
police station. There, the Chief  of  Police forcibly opened the locked black bag as the 

29	 G.R. No. 127801, 3 March 1999. 

30	 G.R. No. 121877, 12 September 2001. 
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woman alleged that the key to the lock was with her three companions who were at the 
public market. Inside the bag, they found wrapped in newspaper ten (10) bricks of  dried 
marijuana leaves. The Court ruled that there was sufficient probable cause for said police 
officers to believe that accused was then and there committing a crime, thus:

In the case at bar, the police officers were tipped off  only on 
the evening of  August 29, 1993. The contraband was to be 
transported early in the morning of  the following day. Certainly, 
the law enforcers had no time to secure the needed warrants. 
The only recourse left to the police was to arrest the courier in 
flagrante. Note that the law enforcers had a definite target for 
their arrest, that is, a woman with long hair, wearing maong 
pants and jacket and Ray Ban sunglasses, carrying a black 
traveling bag. There was a description about the identity of  the 
person engaged in transporting prohibited drugs at a particular 
time and place. The law enforcers already had an inkling of  
the personal circumstances of  the person they were looking for. 
Accordingly, when the police officers saw the woman who fitted 
the tipped description given earlier and who was later identified 
as the appellant, standing near a trisikad, along the national 
highway holding the handle of  a black traveling bag on a trisikad, 
they had probable cause to apprehend appellant. In our view, 
appellant’s arrest was legal and the search of  her bag conducted 
by the police was not illegal. Consequently, the marijuana bricks 
seized from appellant during the search is admissible in evidence 
against her since they were taken incidental to a lawful arrest. 

Concluding Statement

	 In sum, the following factors may be said to influence the legality of  a warrantless 
arrest in dangerous drugs cases, outside of  a “buy-bust” operation:

a)	 The presence of  a separate overt act upon which the arresting officer may 
base his arrest, as “reliable information” alone is insufficient 

b)	 The urgency of  the situation requiring the arresting officer to take immediate 
action, affording no opportunity to obtain a warrant of  arrest, e.g. “on the 
spot” tips  

c)	 The uncertainty of  the arresting officer as to the exact whereabouts of  the 
suspect which would preclude the obtention of  an arrest warrant beforehand 

It is well to note that arrests following an informant’s tip should be approached with 
extreme caution. As Justice Panganiban noted in his separate opinion in the Montilla case, 
there are numerous grave dangers in relying too often and too imprudently on “reliable 
information, thus:  

To say that “reliable tips” constitute probable cause for a 
warrantless arrest or search is, in my opinion, a dangerous 
precedent and places in great jeopardy the doctrines laid down 
in many decisions made by this Court, in its effort to zealously 
guard and protect the sacred constitutional right against 
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unreasonable arrests, searches and seizures. Everyone would be 
practically at the mercy of  so-called informants, reminiscent of  
the Makapilis during the Japanese occupation. Any one whom 
they point out to a police officer as a possible violator of  the law 
could then be subject to search and possible arrest. This is placing 
limitless power upon informants who will no longer be required 
to affirm under oath their accusations, for they can always delay 
their giving of  tips in order to justify warrantless arrests and 
searches. Even law enforcers can use this as an oppressive tool 
to conduct searches without warrants, for they can always claim 
that they received raw intelligence information only on the day 
or afternoon before. This would clearly be a circumvention of  
the legal requisites for validly effecting an arrest or conducting 
a search and seizure. Indeed, the majority’s ruling would open 
loopholes that would allow unreasonable arrests, searches and 
seizures. (Emphasis supplied) 

••• •••
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Vital Constitutional Issues on Natural Resources 
in Alvarez vs. Picop Resources, Inc. 

Arturo M. de Castro*

This article will deal with two constitutional issues not squarely settled by the 
Supreme Court in the main decision in 20061 and the Resolution on the motion for 
reconsideration in 20092 in Alvarez vs. Picop Resources, Inc., namely:

1.	 Whether the 50 year limitation to the duration of  the Timber License 
Agreement (TLA) under the 1935 and 1973 Constitution applies to its 
renewal to an Integrated Forest Management Agreement (IFMA) under 
the 1987 Constitution;

2.	 Whether the IFMA issued by the DENR under the 1987 Constitution is 
protected by the non-impairment clause.

Brief Statement of the Relevant Facts

On 24 May 1952, Picop’s predecessor, Bislig Bay Lumber Company, was granted 
Timber License Agreement (TLA) No. 43, which was amended on 26 April 1953 and 
04 March 1959, covering an area of  75,546 hectares in Surigao del Sur, Agusan del Sur, 
Compostela Valley and Davao Oriental.

TLA No. 43, as amended, expired on 26 April 1977. It was renewed on 07 
October 1977 for another 25 years to “terminate on April 25, 2002.”3

The application of  Picop for conversion of  TLA No. 43 into an IFMA was 
entertained by the DENR, subject to compliance with the requirements for issuance of  
IFMA. Picop failed to comply with the requirements for issuance of  IFMA.

Picop did not comply with the requirements for the issuance of  new Integrated 
Forest Management Agreement (IFMA), such as payment of  forest charges, submission 
of  Five-Year Forest Protection Plan and a Seven Year Reforestation Plan, and instead 
invoked for automatic conversion of  its TLA into an IFMA Presidential Warranty and 
Agreement of  29 July 1969 which reassures Picop of  the Government’s commitment to 
uphold the terms and conditions of  its timber license and guarantees Picop’s peaceful and 
adequate possession and engagement of  areas which are basic source of  raw materials for 
its wood processing complex.

* 	 Ll.B, cum laude, Class Salutatorian, UP (1970), 3rd Place, 1970 Bar, Ll.M (1976) & SJD (1982) in credit 
transactions and rehabilitation proceedings, University of Michigan, School of Law, Law Professor, Ateneo de 
Manila; Associate Dean and Pre-Bar Reviewer Director, Philippine Christian University College of Law, MCLE 
Lecturer and Private Law Practitioner, De Castro and Cagampang-de Castro Law Firm, 7th Floor LTA Bldg., 
118 Perea St., Legaspi Village, Makati City, Tel. No. (02) 892-1277, Telefax No. (02) 816-2380

1	  508 SCRA 498 (2006)

2	  606 SCRA 444 (2009)

3	  508 SCRA 507
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The Supreme Court held that the Presidential Warranty is not a contract 
guaranteed by the non-impairment clause of  the Constitution but is merely a collateral 
undertaking which cannot amplify Picop’s right under its timber license, which is not 
considered a contract under the non-impairment clause.

The main reason in denying the application of  Picop for issuance of  a new IFMA 
is its failure to comply with the requirements of  the IFMA on Forest Protection and 
Reforestation Plans, Payment of  Forest Charges, National Commission on Indigenous 
People (NCIP) Certification and Sanggunian Consultation and Approval.

The Supreme Court indicates in the 2006 decision that Picop might be issued an 
IFMA if  only it would comply with all the requirements.4

The Provisions of the 1935, 1973 and 1987 Constitutions

The identical provisions of  the 1935 and 1973 Constitutions granted to Filipino 
citizens or 60 percent Filipino-owned corporations the license to develop, exploit and 
utilize natural resources for a period not exceeding 50 years.5 This provision has been 
modified in the 1987 Constitution which now provides that the state “may enter into 
co- production, joint venture, or production sharing agreement with Filipino citizens, or 
corporations or associations at least sixty per centum of  whose capital is owned by such 
citizens for a period not exceeding twenty five years, renewable for not more than twenty 
five years, and under such terms and conditions as may be provided by law”.6

Under both the 1935 and 1973 Constitutions, it is settled that the right granted 
was only a license, with the exploitation, development and utilization of  natural resources 
granted as a privilege entirely in the hands of  qualified private individuals or corporations 
or associations. Under the 1987 Constitution, what is involved is an agreement entered 
into by the Government for co-production, joint venture, or production sharing in the 
exploration, development and utilization of  natural resources.

4	 “In working with the legislative policy of environmental preservation, the requirements of a five-year forest 
protection plan and seven-year reforestation plan had been laid down, together with the levy of forest charges 
for the regulation of forestry activities. In pursuing, on the other hand, the benefit distribution policy, the Local 
Government Code requires prior Sanggunian approval to ensure that local communities partake in the fruits of 
their own backyard, while R.A. No. 8371 provides for the rights of the indigenous peoples, who have been living 
in, managing, and nourishing these forests since time immemorial.

PICOP has been fortunate to have been awarded an enormous concession area and thus, a huge chunk of the 
benefits of this country’s natural resources. Attached to this fortune is the responsibility to comply with the 
laws and regulations implementing the stated legislative policies of environmental preservation and benefit 
distribution. These laws and regulations should not be ignored, and the courts should not condone such blatant 
disregard by those who believe they are above the law because of their sizable investments and significant 
number of workers employed. PICOP has only itself to blame for the withholding of the conversion of its 
TLA. But while this disposition confers another chance to comply with the foregoing requirements, the DENR 
Secretary can rightfully grow weary if the persistence on noncompliance will continue. The judicial policy of 
nurturing prosperity would be better served by granting such concessions to someone who will abide by the 
law.” (508 SCRA 554-555)

5	 “[n] o license, concession or lease for the exploitation, development, or utilization of any of the natural resources 
shall be granted for a period exceeding twenty-five years, renewable for another twenty-five years…” (Sec. 1, Art. 
XIII, 1935 Constitution; Sec. 8, Art.XIV, 1987 Constitution

6	  Sec. 2, Art. XII, 1987 Constitution
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The Administrative Practice and Policy Implemented by the DENR

The DENR treated the agreement entered into under the 1987 Constitution as 
different from the license granted both under the 1935 and 1973 Constitutions. Expiring 
Mineral Lease Agreement (MLAs) and Timber License Agreement (TLAs) were converted 
into Mineral Production Sharing Agreement (MPSA) and Integrated Forest Management 
Agreement (IFMA) respectively, upon compliance with the respective requirements for 
their issuance, good for a fresh period of  25 years renewable for another 25 years.

The hanging constitutional issue is: Is the IFMA the same dog (TLA) with a 
different collar limited in duration to 50 years from the original issuance of  the TLA?

In the case of  Alvarez vs. Picop, Senior Supreme Court Justice Antonio Carpio, 
in the course of  interpellation of  Picop’s counsel, Dean Pacifico Agabin, expressed the 
opinion that the IFMA is the same dog as the TLA with a different collar to which the 50 
years limitation under the 1935, 1973 and 1987 Constitution applies granting effectively 
to the IFMA the duration only for the remaining period of  the 50 years since the issuance 
of  the TLA.7

On the other hand, Justice Teresita Leonardo-de Castro, in the course of  
interpellation of  Dean Agapin, expressed the opinion that the IFMAs are different from 
the TLAs because of  different requirements that must be complied with prior to their 
issuance.8 The Supreme Court adopted the view of  Justice de Castro and held that the 
TLA with unexpired portion when the regime of  IFMA under the 1987 Constitution 
took effect were automatically renewed as IFMA for the balance of  the original 50 years 
7	 “Justice Carpio: But IFMA is the same, it is based on Scetion 2, Art. 12 of the Constitution, develop and utilize 

natural resources because as you said when the new constitution took effect we did away with the old licensing 
regime, we have now co-production, a production sharing, joint ventures, direct undertaking but still the same 
developing and utilizing the natural resources, still comes from section 2, Art.12 of the Constitution. It is still a 
license but different format now.

	 Atty. Agabin: It is correct, Your Honor, except that the regimes of joint venture, co-production and production 
sharing are what is referred to in the constitution, Your Honor, and still covered…

	 Justice Carpio: Yes, but it is covered by same 25 year[s], you mean to say people now can circumvent the 50 year 
maximum term by calling their TLA as IFMA and after fifty years calling it ISMA, after another 50 years call it 
MAMA.

	 Atty. Agabin: Yes, Your Honor. Because…

	 Justice Carpio: It can be done.

	 Atty. Agabin: That it is provided for the department itself.” (606 SCRA 489)

8	 “Associate Justice de Castro: So it will be reasonable to convert a TLA into an IFMA without considering the 
development plan submitted by other applicants or the development plan itself of one seeking conversion into 
IFMA it will only be limited to the period, the original period of the TLA. But once you go beyond the period of 
the TLA, then you will be, the DENR is I think should evaluate the different proposals of the applicants if we are 
thinking of a fresh period of twenty-five years, and which is renewable under the Constitution by another twenty-
five years. So the development plan will be important in this case, the submission of the development plan of the 
different applicants must be considered. So I don’t understand why you mentioned earlier that the development 
plan will later on be a subject matter of negotiation between the IFMA grantee and the Government. So it 
seems that it will be too late in the day to discuss that if you have already converted the TLA into IFMA or if the 
Government has already granted the IFMA, and then it will later on study the development plan, it is viable or 
not, or it is sustainable or not, and whether the development plan of the different applicants are, are, which of 
the development paln of the different applicants is better or more advantageous to the Government.” (606 SCRA 
492-493)
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original period without compliance with the stringent requirements for the real IFMA.9

The principal reason of  the Supreme Court in deciding against Picop is that its 
TLA, which expired in 2002 under the 50 years limit of  the 1935 and 1973 Constitutions 
was not converted into an IFMA for non-compliance with the requirements for its issuance. 
Moreover, the Supreme Court held that the Presidential Warranty protecting Picop’s 
TLA is not a contract protected by the non-impairment clause of  the Constitution. In 
the penultimate paragraph of  the 2006 Decision of  the Supreme Court on the motion 
for reconsideration of  Picop, an opening is granted to Picop for the issuance of  an IFMA 
under the 1987 Constitution for a fresh period of  25 years renewal for another 25 years 
upon compliance with the requirements for issuance of  an IFMA in its favor10 despite the 
fact that the 50 years limitation on Picop’s TLA expired on April 25, 2002.11

It is clear from the language of  the new Constitution that what is involved in 
an MPSA or IFMA is a contract entered into by the Government with Filipino citizens 
and qualified corporations for co-productions, joint venture, or production sharing, and 
not merely a license. The MPSA or IFMA issued for a fresh 50 years period under the 
1987 Constitution is protected by the non-impairment clause. Under the doctrine of  the 
operative facts, the DENR must respect the MPSAs and IFMAs it has issued in order to 
maintain stability and investor’s trust and confidence in the Government.

The IFMAs issued by the DENR are in the form of  a contract with an Arbitration 
clause in the event the parties cannot settle any issue by themselves. The IFMA has the 
elements of  a valid contract12 with meeting of  the minds between the Government and 
the IFMA hold on the object certain and valid cause or consideration. In entering into 
a contract which partakes of  the nature of  a commercial transaction, the Government 
binds itself  to the non impairment clause under the Constitution. The standard IFMA 
issued by the DENR stipulates a period of  25 years renewable for another 25 years, in 
some instances to start from the expiration of  the previous TLA, and expressly  provides 
that the DENR shall respect the IFMA granted to the IFMA Holder and shall not suspend 
or cancel the same without just cause and due process and any dispute between the 
DENR and the IFMA Holder that cannot be settled by mutual accord shall be referred to 
arbitration which shall be held in a mutually acceptable location.

9	 “DAO No. 99-53 was issued to change the means by which the government enters into an agreement with private 
entities for the utilization of forest products. DAO No. 99-53 is a late response to the change in the constitutional 
provisions on natural resources from the 1973 Constitution, which allowed the granting of licenses to private 
entities, to the present Constitution, which provides for co-production, joint venture, or production-sharing 
agreements as the permissible schemes wherein private entities may participate in the utilization of forest 
products. Since the granting of timber licenses ceased to be a permissible scheme for the participation of private 
entities under the present Constitution, their operations should have ceased upon the issuance of DAO No. 
99-53, the rule regulating the schemes under the present Constitution. This would be iniquitous to those with 
existing TLAs that would not have expired yet as of the issuance of DAO No. 99-53, especially those with new 
TLAs that were originally set to expire after 10 or even 20 or more years. The DENR thus inserted a provision in 
DAO No. 99-53 allowing these TLA holders to finish the period of their TLAs, but this time as IFMAs, without 
the rigors of going through a new application, which they have probably just gone through a few years ago.” (606 
SCRA 490-491)

10	 See footnote 4, supra.

11	 See footnote 3, supra.

12	 Art. 1318, Civil Code
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Conclusion

The 50 years limitation for the duration of  TLA and MLA under the 1935 and 
1973 Constitution does not apply to the IFMA and MPSA issued by the DENR under 
the 1987 Constitution that are compliant with the new requirements for their issuance. 
The 50-year limitation for the TLA applied only to IFMA automatically converted into 
IFMA without compliance with the requirements for the IFMA, as to the balance of  
the remaining 50 years period for the TLA.13 In Alvarez vs. Picop decided in 2006, with 
motion for reconsideration denied in 2009, the Supreme Court would have allowed 
the issuance of  a new IFMA in favor of  PICOP had PICOP complied with the new 
requirements for the issuance of  new IFMA with a fresh duration of  25 years renewable 
for 25 years.14

The new IFMA issued by the DENR after negotiations between the Government 
and the IFMA holder on the basic terms and conditions thereof  has all the elements of  
a valid contract which even includes an arbitration clause and is protected by the non-
impairment clause of  the Constitution.

••• •••

13	 See footnote 9, supra.

14	 See footnotes 3 & 10, supra. 
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Salient Features of the New Rules of Procedure 
for Intellectual Property Rights Cases 

in Philippine IP Courts

Reynaldo Bautista Daway*

I. Introduction

	 Intellectual Property (IP) rights have assumed global importance in recent years. 
In fact, the Philippines1 and all other members of  the World Trade Organization (WTO) 
including the United States are obliged to protect and enforce IP rights to the mutual 
advantage of  producers and users of  technical knowledge pursuant to their commitment 
under Article 7 of  the TRIPS Agreement2 which binds all members of  the WTO by 
virtue of  the WTO Agreement.3

	 Consequently, the basic challenge as far as the Philippine judiciary is concerned, 
is for it to continue fostering the proper IP rights framework throughout the country. This 
is for the purpose of  effectively enforcing IP rights consistent with paragraph 1 of  Article 
41 of  the TRIPS Agreement which mandates members of  the WTO to adopt expeditious 
enforcement procedures to prevent infringements of  IP rights and to adopt remedies 
which constitute a deterrent to further infringements.4  

	 We will now focus on the need for specialized IP courts and the need for special 
rules of  procedure for IP rights cases.

*	 Presiding Judge, Regional Trial Court (RTC) of  Quezon City, Branch 90 (Philippines). ’80 Advanced Manage-
ment Course, Yale University; ’77 LL.B., University of  the Philippines (Order of  the Purple Feather); ’72 B.S.C., 
San Beda College, magna cum laude. 

1	 Tañada, et al. vs. Angara, et al., 272 SCRA 18 (1997). The ruling in this case has settled the constitutionality of  the 
accession of  the Philippines on Dec. 16, 1994 to the WTO Agreement.

2	 See, art. 7 of  the Agreement on Trade-Related Aspects of  Intellectual Property Rights (TRIPS    Agreement) 
1994.  This   Agreement constitutes Annex IC of  the Marrakesh Agreement Establishing the  World Trade Or-
ganization (WTO) which was concluded on Apr. 15, 1994 and entered into force on Jan. 1, 1995. The TRIPS 
Agreement binds all members of  the WTO (See  also, art. II.2 of  the WTO Agreement).

3	 Id.

4	 TRIPS Agreement, art. 41.

1.	 Members shall ensure that enforcement procedures as specified in this Part are available under their law so as 
to permit effective action against any act of  infringement of  intellectual property rights covered by this Agree-
ment, including expeditious remedies to prevent infringements and remedies which constitute a deterrent to 
further infringements. These procedures shall be applied in such a manner as to avoid the creation of  barriers 
to legitimate trade and to provide for safeguards against their abuse. 
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II. The Need for Specialized IP Courts

	 While paragraph 5 of  Article 41 of  the TRIPS Agreement5 does not create 
any obligation on the part of  the Philippines to put in place a judicial system for the 
enforcement of  IP rights distinct from that for the enforcement of  law in general, there 
appears to be a clear global trend towards the creation or establishment of  specialized IP 
courts. There are three probable reasons for this trend. Firstly, specialized IP courts can 
be catalysts to produce more reasoned and practical decisions owing to the experience IP 
specialized court judges will gain in dealing with IP issues. This is what is called expertise.6  
Secondly, the formation of  specialized IP courts results in quicker and more effective 
decision-making. This is what is called effectiveness.7 Thirdly, specialized IP Courts are 
more likely to manage the exacting demands of  handling complex IP rights cases more 
efficiently and more precisely. This is what is called efficiency.8

	 In 1995, the Philippines through the Philippine Supreme Court designated 
specialized IP courts9 in various parts of  the country to specialize in the disposition of  
cases involving IP rights in their respective territorial areas. Since then, the specialized IP 
courts continuously took cognizance of, heard and resolved the various IP rights cases all 
over the country.

	 Based on the Philippines’ experience, specialized IP courts have been  helpful in 
the protection and enforcement of  IP rights within their respective areas of  responsibility.  
With their proper and sufficient training, specialized IP court judges have become 
competent to handle not only ordinary IP rights cases but also the most complex IP rights 
cases.  Their attendance and participation in IP seminars and workshops held locally 
and abroad have enhanced their knowledge and broadened their skills in handling IP 
rights cases expeditiously. They are likened to medical practitioners with specialty or 
specializations, as compared to general medical practitioners without specialized training. 
These days, people who are ill prefer to go to medical specialists rather than take their 
chances with general medical practitioners. In the same vein, IP litigants would prefer to 
have their IP rights cases resolved by specialized IP courts rather than by courts of  general 
jurisdiction.

5	 TRIPS Agreement, art. 41.

          5.  	 It is understood that this Part does not create any obligation to put in place a judicial system for the enforcement 
of  intellectual property rights distinct from that for the enforcement of  law in general, nor does it affect the 
capacity of  Members to enforce their law in general. Nothing in this Part creates any obligation with respect to 
the distribution of  resources as between enforcement of  intellectual property rights and the enforcement of  law 
in general. 

6	 International Bar Association’s   Intellectual  Property  and  Entertainment  Committee’s International  Sur-
vey of  Specialized Intellectual Property Courts and Tribunals, London, Copyright 2005.

7	 Id.

8	 Id.

9	 Philippine Supreme Court Administrative Order No. 113-95 dated October 2, 1995, as amended by Philippine 
Supreme Court Administrative Order No. 104-96 dated October 21, 1996. After a survey was conducted in 
2002, the handling of  IP rights cases is now given to Special Commercial Court judges who also hear other 
types of  commercial cases. In this paper, the Special Commercial Court judges are called Specialized IP Court 
judges. 
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III. The Need for Special Rules of Procedure for IP Rights Cases

	 Special Rules of  procedure to be observed by specialized IP courts had to 
be promulgated by the Philippine Supreme Court to complement the creation or 
establishment of  said courts.10 Prior to the promulgation by the Philippine Supreme 
Court of  special rules of  procedure to be observed by specialized IP courts, the general 
rules of  procedure11 governed the proceedings before the specialized IP courts, that is, up 
to November 7, 2011. 

IV. New Rules of Procedure for Specialized IP Courts in the Philippines

	 The specialized IP courts in the Philippines now have their own special rules 
of  procedure which were promulgated by the Philippine Supreme Court on October 
18, 2011.12 The said Rules became effective on November 8, 2011.13 These special rules 
of  procedure, known and cited as the “Rules of  Procedure for Intellectual Property 
Rights Cases,”14 are in conformity with the pertinent portion of  Article 41 of  the TRIPS 
Agreement which provides:

Procedures concerning the enforcement of  intellectual property rights shall be fair and 
equitable. They shall not be unnecessarily complicated or costly, or entail unreasonable 
time-limits or unwarranted delays.15

V. Salient Features of the New or Special Rules of Procedure 
for IP Rights Cases

	 The Rules of  Procedure for Intellectual Property Rights Cases (or “Special Rules”) 
that will now govern the proceedings before specialized IP courts in the Philippines have 
the following salient features:

One. The requirement for complaints to be verified and supported by affidavits 
and relevant evidence in civil cases will preclude the filing of  malicious complaints 
or harassment suits against the defendants. The Special Rules thus provide:

Sec. 3. Form and contents of  the complaint. – The complaint shall be 
verified and shall state the full names of  the parties to the case. 
Facts showing the capacity of  a party to sue or be sued, or the 
authority of  a party to sue or be sued in a representative capacity, 
or the legal existence of  an organized association of  persons that 
is made a party, must be averred. In case of  juridical persons, 
proof  of  capacity to sue must be attached to the complaint.  

10	 Thailand, a Southeast Asian country, has special rules of  procedure observed by its specialized IP Court, the 
Central Intellectual Property and International Trade Court (CIPITC). See, Rules for Intellectual Property and 
International Trade Court, B.E. 2540 (1997) (Thailand).

11	 The general rules of  procedure are embodied in the 1997 Rules of  Civil Procedure as amended, the Revised 
Rules of  Criminal Procedure as amended, and the Revised Rules on Evidence.

12	 Philippine Supreme Court Administrative Matter No. 10-3-10-SC, Oct. 18, 2011.

13	 The Rules of  Procedure for Intellectual Property Rights Cases became effective fifteen (15) days following its 
publication in two (2) newspapers of  national circulation on Oct.. 24, 2011. 

14	 See, Rules of  Procedure for Intellectual Property Rights Cases, rule 1, sec. 1.

15	 TRIPS Agreement, art. 41, par. 2.
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The complaint shall contain a concise statement of  the ultimate 
facts constituting the complainant’s cause or causes of  action. 
It shall specify the relief(s) sought, but it may add a general 
prayer for such further or other relief(s) as may be deemed just 
or equitable.

The affidavits in question-and-answer format referred to in Sec. 
5 hereof  and the relevant evidence shall be made part of  the 
complaint.

xxx                                  xxx                                xxx

Sec. 5. Affidavits. – The affidavits required to be submitted with 
the complaint shall be in question-and-answer format numbered 
consecutively, and shall state only facts of  direct personal 
knowledge of  the affiants which are admissible in evidence. The 
affidavits shall also show the competence of  the affiants to testify 
to the matters stated therein.

A violation of  this requirement may subject the party or the 
counsel who submits the same to disciplinary action, and shall 
be a ground for the court to order that the inadmissible affidavit 
or portion thereof  be expunged from the records.16

Two. The requirement for the complaints to be verified and supported by 
affidavits of  witnesses together with other evidence in criminal cases will prevent 
the filing of  baseless complaints against the accused or respondents. This is based 
on a specific provision of  the Special Rules which states:

Sec. 1. How commenced. – The filing of  criminal cases falling 
within the scope of  this Rule shall be by information after a 
prior verified complaint is filed under Rule 12 on Preliminary 
Investigation.

When the information is filed, the verified complaint and the 
affidavits of  witnesses together with other evidence, in such 
number of  copies as there are accused plus two (2) copies for the 
court’s files, shall be attached thereto.

In case of  failure to attach the complaint, affidavits and evidence, 
the court shall order the investigating prosecutor, through the 
court’s designated prosecutor, to submit the said requirements 
before the pretrial.17

Three. The authority to issue writs of  search and seizure in civil cases and search 
warrants in criminal cases is now exclusively given to specialized IP court judges 
or Special Commercial Court judges. This is based on two particular provisions 
of  the Special Rules which read:

16	 See, Rules of  Procedure, supra note 15, rule 3, secs. 3 and 5.

17	 Id., rule 11, sec. 1.
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Sec. 2. Special Commercial Courts in the National Capital Judicial Region 
with authority to issue writs of  search and seizure enforceable nationwide. – 
Special Commercial Courts in Quezon City, Manila, Makati and 
Pasig shall have authority to act on applications for the issuance 
of  writs of  search and seizure in civil actions for violations of  
the Intellectual Property Code, which writs shall be enforceable 
nationwide. The issuance of  these writs shall be governed by 
the rules prescribed in Re: Proposed Rule on Search and Seizure in 
Civil Actions for Infringement of  Intellectual Property Rights (A.M. No. 
02-1-06-SC, which took effect on Feb. 15, 2002). Within their 
respective territorial jurisdictions, the Special Commercial 
Courts in the judicial regions where the violation of  intellectual 
property rights occurred shall have concurrent jurisdiction to 
issue writs of  search and seizure.18 

                     xxx                                        xxx                                       xxx                       

Sec. 2. Special Commercial Courts in the National Capital Judicial Region 
with authority to issue search warrants enforceable nationwide. – Special 
Commercial Court judges in Quezon City, Manila, Makati, and 
Pasig shall have authority to act on applications for the issuance of  
search warrants involving violations of  the Intellectual Property 
Code, which search warrants shall be enforceable nationwide. 
Within their respective territorial jurisdictions, the Special 
Commercial Courts in the judicial regions where the violation 
of  intellectual property rights occurred shall have concurrent 
jurisdiction to issue search warrants.19 

Accordingly, the Executive Judges are hereby relieved of  the duty 
to issue search warrants involving violations of  the Intellectual 
Property Code in criminal cases as stated in Section 12, Chapter 
V of  A.M. No. 03-8-02-SC (Guidelines on the Selection and 
Appointment of  Executive Judges and Defining their Powers, 
Prerogatives and Duties).20 

Four.  The provisions proscribing the filing of  the so-called prohibited pleadings 
in civil cases and prohibited motions in criminal cases will prevent unwarranted 
delays caused by the filing of  such pleadings or motions. Thus:

Sec. 4. Prohibited Pleadings. – The following pleadings are 
prohibited:

a)	 Motion to dismiss;
b)	 Motion for a bill of  particulars;
c)	 Motion for  reconsideration of  a final order or judgment, 

except with regard to an order of  destruction issued under 
Section 20 hereof;

18	 Id., rule 2, sec. 2.

19	 Id., rule 10, sec. 2. 

20	 Ibid.
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d)	 Reply;
e)	 Petition for relief  from judgment;
f)	 Motion for extension of  time to file pleadings or other 

written submissions, except for the answer for meritorious 
reasons;

g)	 Motion for postponement intended for delay;
h)	 Third-party complaint;
i)	 Intervention;
j)	 Motion to hear affirmative defenses; and
k)	 Any pleading or motion which is similar to or of  like effect 

as any of  the foregoing.21

	 xxx                                         xxx                                            xxx 

Sec. 5. Prohibited motions. – The following motions shall not be 
allowed:

a)	 Motion to quash the information, except on the ground of  
lack of  jurisdiction;

b)	 Motion for extension of  time to file affidavits or any other 
papers; and

c)	 Motion for postponement intended for delay.22                                                                     
     

Five.  The use of  affidavits of  witnesses both in civil and criminal cases as the 
direct testimonies of  such witnesses subject to cross-examination by the adverse 
party, will abbreviate the proceedings. This is based on two specific provisions of  
the Special Rules which state:

Sec. 3. Judicial Affidavits. – The judicial affidavits shall serve as the 
direct testimonies of  the witnesses during trial, subject to cross-
examination by the adverse party.23

          xxx                                    xxx                                         xxx

Sec. 1. Affidavits and other evidence at the trial. – The court shall hear 
the evidence of  the parties on the trial dates agreed upon by 
them during the pre-trial. The affidavits of  the witnesses of  the 
parties which form part of  the record of  the case, such as those 
submitted: (a) during the preliminary investigation; and/or (b) 
during the pre-trial, shall constitute the direct testimonies of  the 
witnesses who executed them. Such witnesses may be subjected 
to cross examination by the adverse party.24

Six. The resort to mechanisms for alternative dispute resolution through 
mediation or judicial dispute resolution (JDR) is encouraged to allow the parties 

21	  See, Rules of  Procedure, supra note 15, rule 3, sec. 4.

22	  Id., rule 11, sec. 5.

23	  Id., rule 7, sec. 3.

24	  Id., rule 14, sec. 1.
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the opportunity to arrive at an amicable settlement under terms and conditions 
to be agreed upon by them. The pertinent provisions of  the Special Rules read:

Sec. 2. Nature and purpose of  pre-trial. – Upon appearance of  the 
parties during the pre-trial, the court shall order the parties to 
appear before the Philippine Mediation Center in accordance 
with the mediation rules of  the Supreme Court.

Should the parties fail to settle the case after mediation, the 
pairing court shall conduct judicial dispute resolution (JDR) 
conferences upon request of  the court handling the case in 
accordance with the guidelines of  the Supreme Court.

Pending mediation before the Philippine Mediation Center and 
JDR with the pairing court, the court handling the case shall 
suspend the proceedings. If  either mediation or JDR fails, the 
case shall be returned to the court with dispatch for the pre-
trial.25

                                 
	 xxx                                          xxx                                           xxx 

Sec. 2. Referral to mediation. – Before conducting the trial, the court 
shall the parties to a pre-trial. Upon appearance of  the parties 
during pre-trial, the judge shall order the parties to appear before 
the Philippine Mediation Center for court-annexed mediation 
on the civil aspect of  the criminal action. The pre-trial judge 
shall suspend the court proceedings while the case is undergoing 
mediation. Upon termination of  the mediation proceedings, the 
court shall continue with the pre-trial.

Sec. 3. Pre-trial. – During the pre-trial, a stipulation of  facts may 
be entered into, or the propriety of  allowing the accused to enter 
a plea of  guilty to a lesser offense may be considered, or such 
other matters as may be taken up to clarify the issues and to 
ensure a speedy disposition of  the case. However, no admission 
by the accused shall be used against him unless reduced to 
writing and signed by the accused and his counsel. A refusal or 
failure to stipulate shall not prejudice the accused.

The pre-trial shall be terminated not later than thirty (30) days 
from the date of  its commencement, excluding the period for 
mediation and JDR.26

	 xxx                                     xxx                                 xxx      

Seven.  Civil cases may be deemed submitted for decision based on position papers, 
affidavits and documentary and real evidence. This will likewise abbreviate the 

25	 Id., rule 6, sec. 2. 

26	 Id., rule 13, secs. 2 and 3.
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proceedings. This is based on a specific provision of  the Special Rules which 
states:

 
Sec. 2. Judgment after submission of  position papers. – Within forty-
five (45) days after receipt of  the last position paper, affidavits, 
documentary and real evidence, or the expiration of  the period 
for filing the same under Sec. 6 of  Rule 6 and Section 1 of  Rule 
7, the court shall render judgment on the parties’ position papers, 
affidavits, documentary and real evidence.27 

Eight. Trial in civil cases have to be terminated within sixty (60) days. This will 
prevent prolonged trial in civil cases. This is based on the pertinent portion of  the 
Special Rules which provides:

Section 4. Period of  trial. – A period not exceeding thirty (30) 
days shall be allotted to the plaintiff  and a similar period to 
the defendant in the manner prescribed in the Pre-Trial Order. 
The failure of  a party to present a witness on a scheduled trial 
date shall be deemed a waiver of  such trial date. However, a 
party may present such witness or witnesses within the party’s 
remaining allotted trial dates. No extension shall be allowed by 
the judge except for justifiable reasons.28

Nine. Trial in criminal cases have to be terminated within one hundred twenty 
(120) days. This will, likewise, prevent prolonged trial in criminal cases. This is 
also based on the pertinent portion of  the Special Rules which reads:

Sec. 2. Conduct of  trial. – The court shall conduct hearings 
expeditiously so as to ensure speedy trial. Each party shall have 
a maximum period of  sixty (60) days to present his evidence-in-
chief  on the trial dates agreed upon during the pre-trial.29

Ten. Any order issued by the specialized IP court is immediately executory 
unless restrained by a superior court.  This will prevent unwarranted delays in 
the enforcement of  court orders. This is based on a particular provision of  the 
Special Rules which states:

Sec. 4. Executory nature of  orders. – Any order issued by the court 
under these Rules is immediately executory unless restrained by 
a superior court.30 

Eleven.  The judgment of  the specialized IP court in civil cases shall be executory 
even pending appeal unless restrained by a higher court. This is based on a 
specific provision of  the Special Rules which reads:

27	 Id., rule 8, sec. 2.

28	 Id., rule 7, sec. 4.

29	 Id., rule 14, sec. 2.

30	 Id., rule 1, sec. 4.
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Sec. 5. Judgments executory pending appeal. – Unless restrained by a 
higher court, the judgment of  the court shall be executory even 
pending appeal under such terms and conditions as the court 
may prescrillbe.31

This will implement the legislative policy laid down in Section 232.1 of  the 
Intellectual Property Code of  the Philippines32 which declares in this manner:

SEC. 232.1. Appeals. – Appeals from decisions of  regular courts shall 
be governed by the Rules of  Court. Unless restrained by a higher court, the 
judgment of  the trial court33 shall be executory even pending appeal under 
such terms and conditions as the court may prescribe.

Twelve. The procedure for the issuance of  orders of  destruction of  seized 
infringing goods, objects and devices is now specified.34 This will do away 
with expensive and unnecessary storage costs as representative samples will be 
admissible in lieu of  the actual items. 

Thirteen. The Special Rules provide for their application to all pending IP cases 
whenever practicable, as determined by the specialized IP court. Thus:

Rule 22. Transitory provision. – These Rules shall be applicable to 
all pending intellectual property cases, whenever practicable as 
determined by the court.35

 
This provision will expedite the resolution of  all pending IP cases. 

 
VI. Conclusion 

	 The recent promulgation of  new or special rules of  procedure for IP rights 
cases in the Philippines can only be viewed as a worthwhile development in the area 
of  intellectual property rights enforcement. The Philippines, cognizant of  its role as a 
member of  the international community, had taken further steps to achieve the objectives 
for greater protection and better enforcement of  intellectual property rights in the country. 
What, therefore, remains to be seen is whether or not the special rules of  procedure can 
be implemented successfully. Its successful implementation will not only depend on the 
specialized IP court judges, but also on the cooperation to be extended by the various 
IP stakeholders and their lawyers. It is hoped that its successful implementation would 
provide additional incentive to future investors and bode well for the economic prosperity 
of  the Philippines.

••• •••

31	 Id., rule 8, sec. 2.

32	 See, An Act Prescribing the Intellectual Property Code of  the Philippines and Establishing the Intellectual Prop-
erty Office, Providing for its Powers and Functions, and for Other Purposes [IP CODE], Republic Act No. 8293 
(1998).

33	 The “trial court” referred to in Sec. 232.1 of  the IP CODE is the Special Commercial Court (or Specialized IP 
Court) pursuant to the Rules of  Procedure for Intellectual Property Rights Cases, rule 8, sec. 5.

34	 See, Rules of  Procedure, supra note 15, rule 20. 

35	 Id., rule 22. 
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Theresa S. Dizon*

BAR MATTER NO. 1161

	 The conception of  Bar Matter No. 1161 re: Proposed Reforms in the Bar Exami-
nations paved the way for substantial changes in recent bar examinations.
	
	 In the 2005 Bar Examinations, Bar Matter No. 1161 was implemented.

	 Pursuant to the constitutional authority of  the Supreme Court to promulgate 
rules concerning the admission to the practice of  law, the Court En Banc created a “Spe-
cial Study Group on Bar Examination Reforms” which was tasked to conduct studies 
on steps to further safeguard the integrity of  the Bar Examinations and to make them 
effective tools in measuring the adequacy of  the law curriculum and the quality of  the 
instruction given by law schools.

	 The Special Study Group was headed by the then Philippine Judicial Academy 
(PHILJA) Chancellor Justice Ameurfina A. Melencio-Herrera as Chairperson and retired 
Justice Jose Y. Feria as Chairperson and retired Justice Camilo D. Quiason as members.

	 The Final Report of  this Special Study Group was submitted to the Committee 
on Legal Education and Bar Matters or CLEBM headed by Justice Jose C. Vitug.

	 In relation with the proposed reforms for bar examinations, Justice Vicente V. 
Mendoza who was then a Member of  the CLEBM, submitted a Paper entitled “Toward 
Meaningful Reforms in the Bar Examinations” with a Primer, proposing structural and 
administrative reforms, changes in the design and construction of  questions, and meth-
odological reforms concerning the marking and grading of  the essay questions in the bar 
examinations.

	 Bar Matter No.  1161 was not merely conceived by the Supreme Court but a 
product of  proposals and concensus by different groups.  There were a series of  consulta-
tions and meetings with outstanding legal groups such as the Integrated Bar of  the Philip-
pines, the Philippine Association of  Law Schools, the Philippine Association of  Law Pro-
fessors, the Commission on Higher Education, the University of  the Philippines College 
of  Law, Arellano Law Foundation, the Philippine Lawyers Association, the Philippine Bar 
Association and other prominent personalities from the Bench and the Bar.

*	 Court Attorney IV, Office of  the Bar Confidant, Supreme Court of  the Philippines;
Professor in Legal Ethics at the San Sebastian Recoletos and Adamson University College of  Law;
MCLE Lecturer (UELCI);
Author of  “Embracing the Legal Profession”
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	 After a series of  extensive deliberation, the CLEBM came up with certain recom-
mendations for consideration by the Supreme Court and submitted its report to the Court 
En Banc.

	 Finally, Bar Matter No. 1161 was approved.  It has five (5) main parts:

A.	 For implementation within one (1) up to two (2) years;
B.	 For implementation within two (2) years up to five (5) years;
C.	 For implementation within five (5) years and beyond is the further com-

puterization or automation of  the bar examinations to facilitate applica-
tion, testing and reporting procedures;

D.	 Items not covered by this resolution, such as those that pertain to a pos-
sible review of  the coverage and relative weights of  the subjects of  the 
bar examinations, are maintained;

E.	 For referral to the Legal Education Board.

The FIVE-STRIKE RULE

	 Among the proposed reforms, the most controversial portion is the so-called 
“Five-Strike Rule”.  It is included under Letter (A) no. 3 stating that:
	
	 “Disqualification of  a candidate after failing in three (3) examinations, provided, 
that he may take a fourth and fifth examination if  he successfully completes a one (1) year 
refresher course for each examination; provided, further, that upon the effectivity of  this 
Resolution, those who have already failed in five (5) or more bar examinations shall be al-
lowed to take only one (1) more bar examination after completing a one (1) year refresher 
course.”

	 This means that starting 2005 Bar examinations, this rule was implemented.  
Such that those who were about to take the 2005 bar on their 5th time have that one last 
chance to take the bar exams and shall be disqualified in case they fail.  On the other 
hand, those who have more than 5 failures have one (1) more chance to take the bar ex-
aminations beginning 2005 and onwards.  

THE CERTIFICATION OF NO DEROGATORY RECORD

	 The  submission of  a Certification of  No Derogatory Record was implemented 
at the same year 2005.  As per Letter A (2) of  BM 1161, it is required that the law deans 
submit a certification that a candidate has no derogatory record in school and, if  any, the 
details and status thereof.  This requirement is mandatory upon new applicants and bar 
repeaters alike from 2005-2011.  They attached this Certification with their application/
petition to take the bar examinations.
	
	 However, beginning 2012, the Certification of  No Derogatory Record is no long-
er mandatory for bar repeaters.
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	 In a resolution dated Oct. 11, 2011 in B.M. No. 2432, the Court resolved to DIS-
CONTINUE the requirement of  a Certification of  No Derogatory Record in future Bar 
examinations for all bar repeaters; instead, only new applicants should submit the said 
certification to be issued by their respective deans from the university where they gradu-
ated from.

TAXATION LAW REVIEW AND LABOR REVIEW 

	 In a resolution dated July 1, 2008 the Court in reply to the letter of  Dean Willard 
Riano of  San Sebastian Recoletos, clarified that Labor Law and Taxation Law Review 
are included in the list of  subjects for Refresher courses.

	 Among the subjects included in the Refresher course are the following, beginning 
2009 Bar Examinations:

1.	 Political Law Review/Constitutional Law Review
2.	 Civil Law Review I
3.	 Civil Law Review II
4.	 Commercial Law Review
5.	 Criminal Law Review
6.	 Remedial Law Review
7.	 Labor Law Review
8.	 Taxation

THE TWO-EXAMINER RULE

	 In a resolution of  the Court dated Feb. 3, 2009, the Court adopted the so-called 
2-esaminer rule. The subjects were divided into two (2) parts- Part I and Part II. Each 
examiner were assigned a specific scope from which questions were formulated. The time 
allotted for each bar subject, that is 4 hours for morning subjects and 3 hours for after-
noon subjects did not change. In answering the questions, the bar examinees had the 
discretion utilizing the time allotted for answering. Thus, the examinee may opt to begin 
answering a particular part of  the examination where she feels is relatively easier than 
others.

	 Only one set of  test questionnaire and one examination booklet was given to 
the bar examinee. Each examination booklet was divided into 2 parts-Part I and Part II 
wherein their answers were placed respectively.

	 There were separate cards for Parts I and II for the examiners to place the exami-
nees’ grades.

	 This rule was effective and implemented only in the 2009 and 2010 bar examina-
tions.
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BAR MATTER NO. 1153, Amendments to Rule 138, Sections 5 and 6 of  the Rules of  
Court

	 In a resolution dated March 9, 2010 the Court approved the proposed amend-
ments to Sections 5 and 6 of  Rule 138.

	 The main amendments of  Section 5 is that a Filipino citizen who graduated from 
a foreign law school shall be admitted to the bar examination only upon submission to 
the Supreme Court of  certifications showing:  (a) completion of  all courses leading to the 
degree of  Bachelor of  Laws or its equivalent degree of  Bachelor of  Laws or its equivalent 
degree; b) recognition or accreditation of  the law school by the proper authority; and (c) 
completion of  all the fourth year subjects in the Bachelor of  Laws academic program in 
a law school duly recognized by the Philippine government.

	 In Section 6, the requirement before commencement of  the study of  law is ex-
plicitly stated that an applicant had pursued and satisfactorily completed in a recognized 
university or college, the completion of  a four-year high school course, the course of  study 
prescribed therein for a Bachelor’s degree in Arts or Science.  Now the courses were speci-
fied.

	 In addition, a Filipino citizen who completed and obtained his or her Bachelor 
of  Laws degree or its equivalent in a foreign law school must present proof  of  having 
completed a separate bachelor’s present proof  of  having completed a separate bachelor’s 
degree course.

THE 2011 BAR EXAMINATIONS 

	 From 2005-2010, the bar examinations format was primarily an essay type.  Only 
a few questions are the multiple-choice type.

	 In the 2011 bar exams, a total “overhaul” of  the examinations was introduced 
with the leadership of  Chairperson Hon. Associate Justice Roberto A. Abad.

	 First, the date1 of  the examinations were moved to November instead of  the usu-
al September schedule.  Second, the venue was transferred to U.S.T.2 instead of  D.L.S.U. 
but still in the City of  Manila, in consonance with the Rules of  Court.  Third3, the style 
of  questions were changed to MCQ type comprising 60% of  the exams and 40 % on 
Memorandum Writing and Legal Opinion.

	 The Court in a resolution approved the Amendment to Section 11, Rule 138.

	 Section 11.  Annual Examination-
	
1	 Feb. 1, 2011 resolution in Bar Matter No. 1161

2	 Jan. 18, 2011 resolution and Feb. 8, 2011 in Bar Matter No. 2265

3	 Feb. 8, 2011 resolution in Bar Matter No. 2265
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	 Examinations for admission to the Bar of  the Philippines shall take place annual-
ly in the City of  Manila. They shall be held in four days to be designated by the Chairman 
of  the Committee on bar examiners. The subjects shall be distributed as follows: First 
day: Political and International Law, and Labor and Social Legislation (morning) and 
Taxation (afternoon);  Second day:Civil Law (morning) and Mercantile Law (afternoon); 
Third day:  Remedial Law, and Legal Ethics and Forms (morning) and Criminal Law 
(afternoon); Fourth day:  Final Memorandum (morning) and Legal Opinion (afternoon)”.

	 When I spoke with some of  the bar examinees , their feelings varied.  However, 
most of  them said that 3 subjects per Sunday was difficult and a combination of  2 major 
subjects in the 2nd Sunday is rather tiring and difficult as well.  Most of  them, especially 
repeaters had to adjust to Memorandum Writing and Legal Opinion.

	 The regular MCQ questions were distributed as follows:

First Sunday		  Political and International Law  	8:00 a.m. - 10:00 a.m.
			   Labor and Social Legislation	 11:00 a.m. - 12:30 p.m.
			   Taxation			   2:00 p.m. - 3:30 p.m.
Second Sunday		 Civil Law			   10:00 p.m. - 12:00 p.m.
			   Mercantile Law 		  2:00 p.m. - 4:00 p.m.
Third Sunday		  Remedial Law 			   8:00 a.m. - 10 a.m.
			   Legal Ethics and Forms  	 11:00 a.m. - 12:30 p.m.
Fourth Sunday		  Memorandum Writing		  8:00 a.m. - 12:00 p.m.
			   Legal Opinion			   2:00 p.m. - 5:00 p.m.

	 Instead of  sign pens, examinees were asked to answer with no. 2 pencils and they 
only have to shade their answers as well as their b.e. (bar examinee’s) number. For the 
fourth Sunday, fountain pens and sign pens in permanent blue, blue-black or black ink 
may be used for essay examinations.  Pad papers with 15 pages were given to examinees 
for final answer pad and they were also given draft pads.

	 Major subjects have 100 questions to be answered in 2 hours, minor subjects have 
75 questions while Legal Ethics have 50 questions only to be answered for 1 hour and 30 
minutes.

	 The MCQ questions have 2 sets- set A and Set B bearing different colors so as 
to distinguish one set from the other.  The questionnaire given should match the answer 
sheet. 	  

PREPARING FOR THE 2011 BAR EXAMS AND BEYOND

	 This  special article in a pamphlet form was written by the 2011 Bar Chairperson 
Hon. Justice Roberto A. Abad.
It featured the three (3) approved changes:
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1.	 Redefined coverage

	 The new coverage shall be drawn up by topics and sub-topics rather than by just 
stating the covered law.

	 According to Justice Abad, the test for including a topic or sub-topic in the cover-
age of  the bar exams is whether it covers laws, doctrines, principles and rulings that a new 
lawyer needs to know to begin his practice.  After all, the objective of  the bar exams is to 
determine who among law graduates are fit to practice law.

2.	 Measure knowledge of  Law and its applications through MCQ exams

	 This change was conceptualized by Justice Abad by considering that to fairly 
practice law, a bar examinee should:

a.	 know the law and its applications; and
b.	 be capable of  practicing it.

	 There were advantages and disadvantages which were all considered by the 
Chairperson.

	 Multiple choice questions (MCQ’s) type of  exam is a method of  choice for quali-
fying professionals, including lawyers , in the United States and all over the world because 
of  their proven reliability.

	 During the 2011 bar examinations, this particular reform was carefully moni-
tored and implemented by a team of  experts, evaluated the construction and selection of  
appropriate MCQ’s.

3.	 Dedicate essay-type exams to measuring lawyer skills.

	 This part of  the examinations was intended to determine the examinee’s lawyer-
ing skills.  An examinee was presented with one or two legal-dispute situations in each law 
subject. The examinee will then prepare a paper, like a memorandum or a decision, for 
the side of  the dispute that he chooses to uphold or defend.
	
	 The intention was to test the examinee’s skills in writing in English, sorting out 
the relevant facts, identifying the issue or issues, organizing his thoughts, constructing his 
arguments, and persuading his reader to his point of  view. The grade of  the examinee 
depends on the quality of  his/her legal advocacy.
	
	 In addition, there are 3 competences measured by MCQ’s:

1.	 knowledge and recall
2.	 understanding
3.	 analysis and solution
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	 The article of  Justice Abad explains this three competences measured by the 
MCQ type of  examinations and gives examples of  each.

	 On the other hand, the essay part comprises 40 % of  the grade. Basically, it will 
not be graded based on a technically right or wrong answer, but more of  the quality of  
his legal advocacy.

	 The skills measured are:

1.	 Communicating in English- 20%
2.	 Sorting out the conflicting claims and extracting those facts that are rel-

evant to the issue or issues in the case- 15%
3.	 Identifying the issue or issues presented- 15%
4.	 Constructing your arguments and persuading your reader to your point 

of  view- 50 %

	 The passing standard for correction will be the work expected of  a beginning 
practitioner, not a seasoned lawyer.  Thus, it will be a measure of  in-depth learning and 
true intelligence.

THE 2012 BAR EXAMINATIONS

(* with an exclusive interview graciously granted by the Hon. Chairperson of  the 2012 Bar Examinations 
Hon. Justice Martin S. Villarama last April 12, 2012)

	 In a resolution of  the Court En Banc dated March 20, 2012, the Memorandum 
of  Associate Justice Martin S. Villarama, Chairperson of  the 2012 Bar Examinations 
was approved.  As per his proposal the 2012 Bar Examinations shall be held on the four 
Sundays of  October, 2012 at the University of  Sto. Tomas, Espana Blvd. Manila.
	
	 The different subjects shall be distributed as follows:

	 FIRST DAY		  Political and International Law (morning)
				    Labor and Social Legislation (afternoon)
	 SECOND DAY		 Civil Law (morning)
				    Taxation  (afternoon)
	 THIRD DAY		  Mercantile Law (morning)
				    Criminal Law (afternoon)
	 FOURTH DAY		 Remedial Law (morning)
				    Legal Ethics (afternoon)

	 Morning subjects have 4 hours- 8 to 12 p.m. and afternoon subjects have 3 hours- 
2:00 to 5:00 p.m.

	 The examinations shall have a combination of  MCQ’s (multiple choice ques-
tions) of  60 % and 40% essay questions. The MCQ’s shall be corrected electronically 
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and the essay type questions shall be corrected manually by the examiner assigned, each 
component having the said weights.

	 The general average of  each candidate shall have the following weighted average 
for each subject:

Political and International Law		  15 %
Labor and Social Legislation		  10 %
Taxation				    10 %
Mercantile Law				   15 %
Criminal Law				    10 %
Remedial Law				    20 %
Legal Ethics and Practical Exercises	   5 %
					     _____
					     100 %

	 The Practical Exercises portion of  the last examination, that is in Legal Ethics 
shall be in the form of  a Trial Memorandum Writing Test.

	 The distribution of  questions (MCQ’s) are as follows :

Political Law		  100  questions
Labor Law		  75  questions
Civil Law		  100 questions
Taxation		  75 questions
Mercantile Law		 100 questions
Criminal Law		  75 questions
Remedial Law		  100 questions
Legal Ethics		  50 questions
			   And Trial Memorandum

	 Essay writing will be the usual essay questions and you may expect 10 essay ques-
tions with sub-questions. The percentage for each question will be indicated. It is upon 
the bar examinee to budget the time as to how long he will answer the MCQ’s and essay 
questions. Both mcq’s and essay questionnaires will be distributed at the same time.  How-
ever, the suggested time for MCQ’s is 2 hours for a.m. subjects and 1 hour 30 minutes for 
p.m. subjects.

	 Once finished, examinee may submit the MCQ exams. There is no set A and Set 
B questionnaires this time.  All examinees will get the same set of  questions for both mcq’s 
and essay type exams.

	 MCQ’s have sheets for shading and the Chairperson reminds examinees to be 
careful in shading their details, filling out forms and they must ready carefully the instruc-
tions.

	 Essay type questions can be expected as the “old style type” of  questions with 







129Volume 36, Number 2 & 3 - (April - September 2011)

Survey of 2010 Supreme Court Decisions on Obligations and Contracts

Survey of 2010 Supreme Court Decisions on 
Obligations and Contracts 
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OBLIGATIONS

I. Classification of Obligations

A. Solidary Obligations – Obligations incurred by directors, officers 
and employees, acting as corporate agents, are not their direct 
accountabilities but of  the corporation they represent. Solidary 
liability may be incurred by them only when exceptional 
circumstances warrant.

Alba vs. Yupangco
G.R. No. 188233. June 29, 2010.

	 Querubin L. Alba and Rizalinda D. De Guzman (petitioners) filed separate 
complaints for illegal dismissal and payment of  retirement benefits against Y.L. 
Land Corporation and Ultra Motors Corporation, respectively. Robert L. Yupangco 
(respondent) was impleaded in his capacity as President of  both corporations. The 
Labor Arbiter rendered judgment against both corporations in favor of  petitioners for 
backwages, earned commissions, retirement pay and unused vacation and sick leaves. 
The NLRC denied respondents’ appeal and entry of  judgment was recorded and a writ 
of  execution issued. The writ having been returned unsatisfied, an alias writ of  execution 
was issued. The Sheriff  implemented the writ by distraining Yupangco’s share in the 
Manila Golf  and Country Club. Yupangco questioned the levy and projected sale of  the 
shares claiming that the Labor Arbiter’s decision did not state that Yupangco was solidary 
liable for the money judgment together with the two corporations.

Held: There is solidary liability when the obligation expressly so states, when the law so 
provides, or when the nature of  the obligation so requires. MAM Realty Development Corporation v. 
NLRC, (G.R. No. 114787, June 2, 1995, 244 SCRA 797) on solidary liability of  corporate 
officers in labor disputes, enlightens:

x x x A corporation being a juridical entity, may act only through its 
directors, officers and employees. Obligations incurred by them, acting 
as such corporate agents are not theirs but the direct accountabilities 
of  the corporation they represent. True solidary liabilities may at times 
be incurred but only when exceptional circumstances warrantsuch as, 
generally, in the following cases:

1.	 When directors and trustees or, in appropriate cases, the officers of  
a corporation:

*	 Professor of  Law, College of  Law, University of  the Philippines
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15, Article XI of  the 1987 Constitution which provides:

“The right of  the State to recover properties unlawfully acquired by 
public officials or employees from them or from their nominees, or 
transferees, shall not be barred by prescription, laches or estoppel.”

Held: First, the estoppel that petitioner Disini invokes does not have the effect, if  
recognized, of  denying the state its right to recover whatever ill-gotten wealth Herminio 
may have acquired under the Marcos regime. The action against Herminio can continue, 
hampered only by the exclusion of  Disini’s testimony. And there are other ways of  proving 
the existence of  ill-gotten wealth. Second, although the government cannot be barred by 
estoppel based on unauthorized acts of  public officers, such principle cannot apply to this 
case since, as already pointed out, respondent PCGG acted within its authority when it 
provided Disini with a guarantee against having to testify in other cases.

	 A contract is the law between the parties. It cannot be withdrawn except by their 
mutual consent. This applies with more reason in this case where petitioner Disini had 
already complied with the terms and conditions of  the Immunity Agreement. To allow 
the Republic to revoke the Agreement at this late stage will run afoul of  the rule that a 
party to a compromise cannot ask for a rescission after it had enjoyed its benefits.

The Learning Child, Inc. vs. Ayala Alabang Village Association
G.R. No. 134269. July 7, 2010.

	 Estoppel by deed is “a bar which precludes one party from asserting as against the 
other party and his privies any right or title in derogation of  the deed, or from denying the 
truth of  any material facts asserted in it.” The Court have previously cautioned against 
the perils of  the misapplication of  the doctrine of  estoppel:

	 Estoppel has been characterized as harsh or odious, and not 
favored in law. When misapplied, estoppel becomes a most effective 
weapon to establish an injustice, inasmuch as it shuts a man’s mouth from 
speaking the truth and debars the truth in a particular case. Estoppel 
cannot be sustained by mere argument or doubtful inference; it must 
be clearly proved in all its essential elements by clear, convincing and 
satisfactory evidence. x x x

Jocelyn Toledo vs. Marilou Hyden 
G.R. No. 172139. December 8, 2010.

	 Petitioner wanted to invalidate the “Acknowledgment of  Debt” document she 
signed on the ground that her consent was vitiated by means of  threat. The respondent 
threatened to file a B.P. 22 case against the petitioner should she not sign the document.

Held: Even if  there was indeed such threat made by Marilou, the same is not considered as threat 
that would vitiate consent. Article 1335 of  the New Civil Code is very specific on this matter.  It 
provides that a threat to enforce one’s claim through competent authority, if  the claim is just or 
legal, does not vitiate consent. 

	 As can be seen from the records of  the case, Jocelyn has failed to prove her claim that 
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she was made to sign the document “Acknowledgment of  Debt” and draw the seven Bank of  
Commerce checks through force, threat and intimidation.  As earlier stressed, said document was 
signed in the office of  Jocelyn, a high ranking executive of  CAP, and it was Jocelyn herself  who 
went to the table of  her two subordinates to procure their signatures as witnesses to the execution 
of  said document. If  indeed, she was forced to sign said document, then Jocelyn should have 
immediately taken the proper legal remedy.  But she did not. 

	 It is provided, as one of  the conclusive presumptions under Rule 131, Section 2(a), of  the 
Rules of  Court that, “Whenever a party has, by his own declaration, act or omission, intentionally 
and deliberately led another to believe a particular thing to be true, and to act upon such belief, 
he cannot, in any litigation arising out of  such declaration, act or omission, be permitted to falsify 
it.”  This is known as the principle of  estoppel.

	 “The essential elements of  estoppel are: (1) conduct amounting to false representation or 
concealment of  material facts or at least calculated to convey the impression that the facts are 
otherwise than, and inconsistent with, those which the party subsequently attempts to assert; (2) 
intent, or at least expectation, that this conduct shall be acted upon by, or at least influence, the 
other party; and, (3) knowledge, actual or constructive, of  the real facts.”

	 Here, it is uncontested that Jocelyn had in fact signed the “Acknowledgment of  Debt” in 
April 1998 and two of  her subordinates served as witnesses to its execution, knowing fully well the 
nature of  the contract she was entering into.  Next, Jocelyn issued five checks in favor of  Marilou 
representing renewal payment of  her loans amounting to P290,000.00.  In June 1998, she asked 
to recall Check No. 0010761 in the amount of  P30,000.00 and replaced the same with six checks, 
in staggered amounts.  All these are indicia that Jocelyn treated the “Acknowledgment of  Debt” as 
a valid and binding contract.

	 More significantly, Jocelyn already availed herself  of  the benefits of  the “Acknowledgment 
of  Debt,” the validity of  which she now impugns.   As aptly found by the RTC and the CA, 
Jocelyn was making a business out of  the loaned amounts.  She was actually using the money 
to make advance payments for her prospective clients so that her sales production would 
increase.  Accordingly, she did not mind the 6% to 7% interest per month as she was getting a 
50% rebate on her sales.

	 Clearly, by her own acts, Jocelyn is  estopped  from impugning the validity of  the 
“Acknowledgment of  Debt.”   “[A] party to a contract cannot deny the validity thereof  after 
enjoying its benefits without outrage to one’s sense of  justice and fairness.”  “It is a long established 
doctrine that the law does not relieve a party from the effects of  an unwise, foolish or disastrous 
contract, entered into with all the required formalities and with full awareness of  what she was 
doing.   Courts have no power to relieve parties from obligations voluntarily assumed, simply 
because their contracts turned out to be disastrous or unwise investments.”

III.	Trusts - An implied trust arises where a person purchases land with 
his own money and takes conveyance thereof  in the name of  another. 
In such a case, the property is held on resulting trust in favor of  the 
one furnishing the consideration for the transfer, unless a different 
intention or understanding appears. The trust which results under such 
circumstances does not arise from a contract or an agreement of  the 
parties, but from the facts and circumstances; that is to say, the trust 
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results because of  equity and it arises by implication or operation of  
law.

Miguel J Ossorio Pension Foundation, Inc vs. Court of  Appeals
G.R. No.162175. June 28, 2010.

	 In Tigno v. Court of  Appeals, the Court explained, thus:

	 An implied trust arises where a person purchases land with his 
own money and takes conveyance thereof  in the name of  another. In 
such a case, the property is held on resulting trust in favor of  the one 
furnishing the consideration for the transfer, unless a different intention or 
understanding appears. The trust which results under such circumstances 
does not arise from a contract or an agreement of  the parties, but from 
the facts and circumstances; that is to say, the trust results because of  
equity and it arises by implication or operation of  law.

	 In this case, the notarized Memorandum of  Agreement and the certified true 
copies of  the Portfolio Mix clearly prove that petitioner invested P5,504,748.25, using 
funds of  the Employees’ Trust Fund, to purchase the Madrigal Business Park lot in 
Alabang. Since the MBP lot was registered in Victorias Milling Company’s name only, a 
resulting trust is created by operation of  law. A resulting trust is based on the equitable 
doctrine that valuable consideration and not legal title determines the equitable interest 
and is presumed to have been contemplated by the parties.

••• •••
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PART ONE
 

TORTS

A. IN GENERAL 

	 Tort may be defined as a civil wrong consisting of  either the violation of  a right or 
breach of  a duty for which the law grants a remedy in damages or other relief. The right 
is a legally protected interest of  anyone to his person or property or relation. A legally 
protected interest is one that is recognized in law, by giving a person the power to compel 
another to observe a duty or prestation – either to render what is due him or to refrain 
from causing him injury. A wrong is an act or omission which is not done in accordance 
with law. The source of  this right or duty is law, which includes statutes, decisions of  the 
Supreme Court, and rules and regulations. In the Civil Code, civil liability arises from the 
following sources: (1) law, (2) contracts, (3) quasi-contracts, (4) acts or omissions punished 
by law, and (5) quasi-delict (Art. 1157).  Evidently, from this provision tort, as such, is not 
named as a source of  obligation. But even if  it is not expressly mentioned, it does not 
necessarily mean that tort is not a source of  obligation. Basically, liability arises from the 
violation of  a right and its correlative obligation. In a case, the Supreme Court explained 
that the law is not limited in scope to acts or omissions resulting from negligence. It 
also includes acts that are voluntary and intentional; whether such acts are delictual or 
not, and whether the defendant’s civil liability is prosecuted in the same criminal case or 
separately and independently thereof. As explained by the Code Commission, when the 
provision was under consideration, it was confronted with a question of  nomenclature 
(i.e. whether to use the term tort, culpa aquiliana, or culpa extra contractual). Tort was seen as 
over-inclusive so was culpa extra contractual, while culpa aquiliana was not used because of  
its ancient lineage.  The Commission finally decided to use quasi-delict.  Unfortunately, by 
definition, in the Civil Code, quasi-delict is essentially an omission of  diligence and does 
not include intentional acts, as tort does. The Supreme Court has said:

“Quasi-delict, known in Spanish legal treatises as culpa aquiliana, is a 
civil law concept while tort is an Anglo-American or common law 
concept. Tort is a much broader than culpa aquiliana because it includes 
not only negligence, but intentional criminal acts as well as such assault 
and battery, false imprisonment and deceit. In the general scheme of  
the Philippine legal system envisioned by the Commission responsible 
for drafting the New Civil Code, intentional and malicious acts, with 
certain exceptions, are to be governed by the Revised Penal Code while 
negligent acts or omissions are to be covered by Article 2176 of  the Civil 
Code. In between these opposite spectrums are injurious acts, which in 
the absence of  Article 21, would have been beyond redress. Thus, Article 
21 fills that vacuum. It is even postulated that together with Articles 19 

*	 Professor of  Law, College of  Law, University of  the Philippines



156 The IBP Journal

Carmelo V. Sison

and 20 of  the Civil Code, Article 21 has greatly broadened the scope of  
the law on civil wrongs; it has become much more supple and adaptable 
than the Anglo-American law on torts.”1

	 Tort has found its way into our law because it has been used and applied in 
Supreme Court decisions during the American occupation, explained in law textbooks, 
and named as a separate subject in the law curriculum. Moreover, the Code Commission 
Report expressly adopted the common law principle which included tort as one of  the 
sources of  obligation. 

	 Tort may be divided according to the manner of  commission and the interest 
affected. As to the manner of  commission tort has three classes, namely, (1) intentional, 
(2) negligent and (3) strict liability torts. According to the interest affected, tort may be 
committed against rights of  the person, rights to property, or rights to certain relations. 
Both manner and interest may be combined if  the law designates or names a particular 
tort. Thus, in Article 33, physical injuries the manner of  commission is intentional and 
the interest affected is the right to one’s person.

	 Tort is intentional if  the tortfeasor (a) desires to cause the consequences of  
his act, or, (b) believes that the consequences are substantially certain to result from it.  
Defendant’s intent is usually established circumstantially or inferred from his conduct. He 
is presumed to intend the natural and probable consequences of  his act. In tort law, the 
certainty of  harmful consequences is the basis of  the distinction between intentional and 
negligent conduct. If  the harmful result is intended or substantially certain to occur, the 
tort is intentional. 

	 If  the conduct creates merely a foreseeable risk of  harm that may or may not be 
realized, the conduct is negligent. In strict liability tort it is sufficient that the act causes the 
injury and the law, for reasons of  public policy, imposes liability. Negligence as defined 
under Article 1173 merely refers to the manner of  commission or omission. 

B. CIVIL LIABILITY 

	 Tort arises from the sources of  obligation found in Article 1157 of  the Civil Code. 
Simply stated, it is any act or omission that causes damage or injury to others. While the 
Civil Code defines quasi-delict as an act or omission causing damage, there being “fault or 
negligence if  there is no pre-existing contractual obligation,” it has been held in several 
cases that a quasi-delict may arise even if  contractual obligations are present. The act 
violating a contract may itself  be a tort, and a liability for tort may arise even under a 
contract, if  the act that breaches the contract is a tortius act.2 

1. Effect of  Acquittal on Civil Liability Ex Delicto

	 In GARCES v. HERNANDEZ3, the Supreme Court explained that under 
Rule 120, Sec. 2, a trial court, in case of  acquittal of  an accused, is to state whether the 
prosecution absolutely failed to prove his guilt or merely failed to prove his guilt beyond 

1	 Baksh v. CA [G.R. No. 97336, 19 February 1993). Citing Report of  the Code Commission, 161-162 and 
TOLENTINO, A.M., Commentaries and Jurisprudence on the Civil Code of  the Philippines, vol. 1, 1985 ed., 72.

2	  Singson v. BPI (27 SCRA 117; Air France v. Carrascoso (18 SCRA 155)

3	  G.R. No. 180761. August 9, 2010
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reasonable doubt, and in either case, it shall determine if  the act or omission from which 
the civil liability might arise did not exist. In this case, the decision of  the trial court 
particularly contained the following portions:

“In the case at bar, there is clearly no moral certainty that can be arrived 
at by the Court in convicting the accused. Physical and testimonial 
evidence presented by the Prosecution have failed to elicit in the mind 
of  the Court the conclusion that the herein accused should and must 
be held criminally liable for the heinous death of  Rustico Garces. As a 
matter of  fact, the physical evidence in his case instead of  strengthening 
only weakened its case. x x x These actuations of  the accused eloquently 
speak of  their innocence in the face of  unreliable evidence presented by 
the Prosecution.“

	 Consequently, the Court found that the acts or omissions from which the civil 
liability of  respondents might arise did not exist.

2. Effect of  Death on Civil Liability Ex Delicto

	 In VIDAR v. PEOPLE4, petitioner Butalon died before final judgment. Since the 
death of  an accused pending appeal of  his conviction extinguishes his criminal liability as 
well as the civil liability based solely thereon, the Supreme Court declared the dismissal 
of  both the criminal and civil aspects of  the case. 

C. DAMNUM ABSQUE INJURIA

	 In PANTALEON v. AMERICAN EXPRESS INTERNATIONAL, INC.5, the 
Supreme Court did not dispute the findings of  the lower court that respondent suffered 
damages as a result of  the cancellation of  his credit card. However, there is a material 
distinction between damages and injury. Injury is the illegal invasion of  a legal right; 
damage is the loss, hurt, or harm which results from the injury; and damages are the 
recompense or compensation awarded for the damage suffered. Thus, there can be 
damage without injury in those instances in which the loss or harm was not the result of  
a violation of  a legal duty. In such cases, the consequences must be borne by the injured 
person alone, for the law affords no remedy for damages resulting from an act which does 
not amount to a legal injury or wrong. These situations are often called damnum absque 
injuria.

	 In other words, in order that a plaintiff  may maintain an action for the injuries 
of  which he complains, he must establish that such injuries resulted from a violation of  a 
right, a breach of  duty which the defendant owed to the plaintiff  - a concurrence of  injury 
to the plaintiff  and legal responsibility by the person causing it. The underlying basis for 
the award of  tort damages is the premise that an individual was injured in contemplation 
of  law. Thus, there must first be a breach of  some duty and the imposition of  liability for 
that breach before damages may be awarded; and the violation or breach of  such duty 
should be the proximate cause of  the injury.

D.  TORTFEASOR

4	  G.R. No. 177361. February 1, 2010

5	  G.R. No. 174269. August 25, 2010
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	 GO v. CORDERO6, petitioner argues that he, Landicho and Tecson cannot 
be held liable solidarily with Robinson for actual, moral and exemplary damages, as 
well as attorney’s fees awarded to Cordero since no law or contract provided for solidary 
obligation in these cases, is bereft of  merit. 

	 The Court said that the universal doctrine is that each joint tortfeasor is not only 
individually liable for the tort in which he participates, but is also solidarily liable with his 
tortfeasors. Joint tortfeasors are jointly and severally liable for the tort which they commit. 
The persons injured may sue all of  them or any number less than all. Each is liable for the 
whole damages caused by all, and all together are jointly liable for the whole damage. It 
is no defense for one sued alone, that the others who participated in the wrongful act are 
not joined with him as defendants; nor is it any excuse for him that his participation in the 
tort was insignificant as compared to that of  the others. 

	 Obligations arising from tort are, by their nature, always solidary. The universal 
doctrine is that each joint tort feasor is not only individually liable for the tort in which 
he participates, but is also solidarily liable with his tortfeasors. Joint tort feasors are all the 
persons who command, instigate, promote, encourage, advise, countenance, cooperate 
in, aid or abet the commission of  a tort, or who approve of  it after it is done, if  done 
for their benefit. They are each liable as principal, to the same extent and in the same 
manner as if  they had performed the wrongful act themselves.

	 Joint tort feasors are not liable pro rata. The damages cannot be apportioned 
among them, except among themselves. They cannot insist upon an apportionment, for 
the purpose of  each paying an aliquot part. They are jointly and severally liable for the 
whole amount. 

	 A payment in full for the damage done, by one of  the joint tort feasors, of  course 
satisfies any claim which might exist against the others. There can be but one satisfaction. 
The release of  one of  the joint tort feasors by agreement generally operates to discharge 
all. 

	 Of  course, the court during trial may find that some of  the alleged tort feasors 
are liable and that others are not liable. The courts may release some for lack of  evidence 
while condemning others of  the alleged tort feasors. And this is true even though they are 
charged jointly and severally.

Persons Held Liable for the Acts of  Others under Art. 2180

	 The persons who are held responsible for the acts of  the tortfeasor are liable not 
because the act of  the tortfeasor is imputed to him, but because he failed to exercise the 
due diligence in the selection and supervision of  others. 

1. Employer

	 PHILIPPINE HAWK CORPORATION v. LEE7, respondent Lee filed a 
Complaint against petitioner Philippine Hawk Corporation and defendant Margarito 
Avila for damages based on quasi-delict, arising from a vehicular accident. The accident 

6	  G.R. No. 164703. May 4, 2010

7	  G.R. No. 166869. February 16, 2010
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resulted in the death of  respondent’s husband, Silvino Tan, and caused respondent 
physical injuries. The accident involved a motorcycle, a passenger jeep, and a bus. The 
bus was owned by petitioner, and was then being driven by Margarito Avila.

	 In its Answer, petitioner denied liability for the vehicular accident, alleging that 
the immediate and proximate cause of  the accident was the recklessness or lack of  caution 
of  Silvino Tan. Petitioner asserted that it exercised the diligence of  a good father of  the 
family in the selection and supervision of  its employees, including Margarito Avila.

	 The Supreme Court held that the bus driver, who was driving on the right side 
of  the road, already saw the motorcycle on the left side of  the road before the collision. 
However, he did not take the necessary precaution to slow down, but drove on and bumped 
the motorcycle, and also the passenger jeep parked on the left side of  the road, showing 
that the bus was negligent in veering to the left lane, causing it to hit the motorcycle and 
the passenger jeep. 

	 Whenever an employee’s negligence causes damage or injury to another, there 
instantly arises a presumption that the employer failed to exercise the due diligence of  
a good father of  the family in the selection or supervision of  its employees. To avoid 
liability for a quasi-delict committed by his employee, an employer must overcome the 
presumption by presenting convincing proof  that he exercised the care and diligence of  a 
good father of  a family in the selection and supervision of  his employee.

	 The Court upheld the finding of  the trial court and the Court of  Appeals that 
petitioner is liable to respondent, since it failed to exercise the diligence of  a good father of  
the family in the selection and supervision of  its bus driver for having failed to sufficiently 
inculcate in him discipline and correct behavior on the road. Indeed, petitioner’s tests 
were concentrated on the ability to drive and physical fitness to do so. It also did not know 
that Avila had been previously involved in sideswiping incidents.

	 PACIS v. MORALES8 contrasted the employer’s liability under the Revised 
Penal Code and the Civil Code. Unlike the subsidiary liability of  the employer under 
Article 103 of  the Revised Penal Code, the liability of  the employer, or any person for 
that matter, under Article 2176 of  the Civil Code is primary and direct, based on a 
person’s own negligence. This case for damages arose out of  the accidental shooting of  
petitioners’ son. Under Article 1161 of  the Civil Code, petitioners may enforce their 
claim for damages based on the civil liability arising from the crime under Article 100 of  
the Revised Penal Code or they may opt to file an independent civil action for damages 
under the Civil Code. In this case, instead of  enforcing their claim for damages in the 
homicide case filed, petitioners opted to file an independent civil action for damages 
against respondent whom they alleged was Matibag’s employer. Petitioners based their 
claim for damages under Articles 2176 and 2180 of  the Civil Code.

	 THE HEIRS OF REDENTOR COMPLETO and ELPIDIO ABIAD v. 
ALBAYDA9 further elaborated on the distinction between the two sources of  employer’s 
liability. Under Article 2180 of  the Civil Code, the obligation imposed by Article 2176 is 
demandable not only for one’s own acts or omissions, but also for those persons for whom 
one is responsible. Employers shall be liable for the damages caused by their employees, 

8	  G.R. No. 169467. February 25, 2010

9	  G.R. No. 172200. July 6, 2010
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but the employers’ responsibility shall cease upon proof  that they observed all the diligence 
of  a good father of  the family in the selection and supervision of  their employees.

	 It further held that when an injury is caused by the negligence of  an employee, 
a legal presumption instantly arises that the employer was negligent. This presumption 
may be rebutted only by a clear showing on the part of  the employer that he exercised the 
diligence of  a good father of  a family in the selection and supervision of  his employee. If  
the employer successfully overcomes the legal presumption of  negligence, he is relieved of  
liability. In other words, the burden of  proof  is on the employer.

	 The responsibility of  two or more persons who are liable for quasi-delict is solidary. 
The civil liability of  the employer for the negligent acts of  his employee is also primary 
and direct, owing to his own negligence in selecting and supervising his employee. The 
civil liability of  the employer attaches even if  the employer is not inside the vehicle at 
the time of  the collision. This should be contrasted with Article 2184 which specifically 
requires the presence of  the owner during the motor vehicle accident. 

	 In the selection of  prospective employees, employers are required to examine 
them as to their qualifications, experience, and service records. On the other hand, 
with respect to the supervision of  employees, employers should formulate standard 
operating procedures, monitor their implementation, and impose disciplinary measures 
for breaches thereof. To establish these factors in a trial, employers must submit concrete 
proof, including documentary evidence.

	 Finally, in OMC CARRIERS, INC. v. SPOUSES NABUA10, a private tanker, 
owned by and registered in the name of  petitioner OMC Carriers, Inc. and then being 
driven by its employee Añalucas. The tanker hit a private vehicle which was making 
a left turn towards a nearby vehicle gasoline station. The impact heavily damaged the 
right side portion of  the latter motor and mortally injured its 18-year-old driver who was 
later pronounced dead on arrival. In their defense, petitioners’ witnesses have admittedly 
testified at length regarding the hiring and supervisory policies of  the company.

	 The Supreme Court held that while they were able to amply demonstrate the 
implantation of  the company’s hiring procedure insofar as Añalucas was concerned, 
the same witnesses failed to similarly individualize the company’s purported supervisory 
policies. The introduction of  evidence showing that the employer exercised the required 
amount of  care in selecting its employees is only half  of  the employer’s burden. The 
question of  diligent supervision depends on the circumstances of  employment, which, in 
the instant case was not sufficiently proved by the petitioners.

	 The existence of  hiring procedure and supervisory policies cannot be casually 
invoked to overturn the presumption of  negligence on the part of  the employer. The 
employer of  a negligent employee is liable for the damages caused by the latter because 
there instantly arises a presumption of  the law that there was negligence on the part of  
the employer, either in the selection of  his employee or in the supervision over him after 
such selection. However, the presumption may be overcome by a clear showing on the 
part of  the employer that he has exercised the care and diligence of  a good father of  a 
family in the selection and supervision of  his employee. In other words, the burden of  
proof  is on the employer. Thus, he must prove two things: first, that he had exercised due 

10	  G.R. No. 148974. July 2, 2010
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diligence in the selection of  his employee, and second, that after hiring him, the employer 
had exercised due diligence in supervising him.

E. PRINCIPLES OF TORT

	 a. Abuse of  Right

	 PANTALEON v. AMERICAN EXPRESS INTERNATIONAL, INC11. 
declared that Article 19 pervades the entire legal system and ensures that a person 
suffering damage in the course of  another’s exercise of  right or performance of  duty, 
should not find himself  without relief. It sets the standard for the conduct of  all persons, 
whether artificial or natural, and requires that everyone, in the exercise of  rights and the 
performance of  obligations, must: (a) act with justice, (b) give everyone his due, and (c) 
observe honesty and good faith. It is not because a person invokes his rights that he can 
do anything, even to the prejudice and disadvantage of  another.

	 Article 19, known to contain what is commonly referred to as the principle of  
abuse of  rights, sets certain standards which must be observed not only in the exercise of  
one’s rights but also in the performance of  one’s duties. These standards are the following: 
to act with justice; to give everyone his due; and to observe honesty and good faith. The 
law, therefore, recognizes a primordial limitation on all rights; that in their exercise, the 
norms of  human conduct set forth in Article 19 must be observed. A right, though by itself  
legal because recognized or granted by law as such, may nevertheless become the source 
of  some illegality. When a right is exercised in a manner which does not conform with the 
norms enshrined in Article 19 and results in damage to another, a legal wrong is thereby 
committed for which the wrongdoer must be held responsible. But while Article 19 lays 
down a rule of  conduct for the government of  human relations and for the maintenance 
of  social order, it does not provide a remedy for its violation. Generally therefore, an 
action for damages under either Article 20 or Article 21 would be proper.

	 In the context of  a credit card relationship, although there is neither a contractual 
stipulation nor a specific law requiring the credit card issuer to act on the credit card 
holder’s offer within a definite period of  time, these principles provide the standard by 
which to judge the credit card company’s actions.

	 MANALOTO v. VELOSO III12 is an off-shoot of  an unlawful detainer case filed 
by petitioners against respondent.  In said complaint, it was alleged that they are the lessors 
of  a residential house which was leased to respondent at a monthly rental of  P17,000.00.  
The action was instituted on the ground of  respondent’s failure to pay rentals from May 
23, 1997 to December 22, 1998 despite repeated demands.  Respondent denied the non-
payment of  rentals and alleged that he made an advance payment of  P825,000.00 when 
he paid for the repairs done on the leased property.

	 The Supreme Court pointed out that the principle of  abuse of  rights stated in 
Article 19, departs from the classical theory that “he who uses a right injures no one.”  
The modern tendency is to depart from the classical and traditional theory, and to grant 
indemnity for damages in cases where there is an abuse of  rights, even when the act is not 
illicit.

11	  Supra note 4. 

12	  G.R. No. 171365. October 6, 2010
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	 Article 19 was intended to expand the concept of  tort by granting adequate legal 
remedy for the untold number of  moral wrongs which is impossible for human foresight 
to provide specifically in statutory law.  If  mere fault or negligence in one’s acts can 
make him liable for damages for injury caused thereby, with more reason should abuse 
or bad faith make him liable. The absence of  good faith is essential to abuse of  right.  
Good faith is an honest intention to abstain from taking any unconscientious advantage 
of  another, even through the forms or technicalities of  the law, together with an absence 
of  all information or belief  of  fact which would render the transaction unconscientious.  
In business relations, it means good faith as understood by men of  affairs.

	 While Article 19 may have been intended as a mere declaration of  principle, the 
“cardinal law on human conduct” expressed in said article has given rise to certain rules, 
e.g. that where a person exercises his rights but does so arbitrarily or unjustly or performs 
his duties in a manner that is not in keeping with honesty and good faith, he opens himself  
to liability. The elements of  an abuse of  rights under Article 19 are:  (1) there is a legal 
right or duty; (2) which is exercised in bad faith; (3) for the sole intent of  prejudicing or 
injuring another.

	 In MANZANAL v. ILUSORIO13, respondent for a period of  five (5) years 
since the assignment, enjoyed the use of  the unit and the club’s facilities, along with his 
business colleagues and friends but that when conflict within the family arose in 1998 and 
escalated to great proportions, he was barred from using the unit and was almost expelled 
as member of  the club. Thus, spawned his filing of  multiple suits against Baguio Country 
Club Corporation (BCCC) before the courts and SEC.

	 Respondent sent letter to BCCC requesting for his current statement of  account.  
Replying, BCCC charged him the amount of  P102,076.74 which he paid under protest.  
He, however, requested a breakdown of  the amount which BCCC, thru Manzanal, 
complied with, via letter of  November 26, 2001 to which was attached respondent’s 
Statement of  Account itemizing the amount which in fact totaled P2,928,223.26.

	 BCCC subsequently sent a final demand letter to respondent for the immediate 
payment of  the unpaid charges, failing which, BCCC stated, it “shall be constrained to 
take the necessary action available under the club’s rules to protect the interests of  the 
club.”

	 The Supreme Court held that from the tenor of  the demand letter, it is clear 
that BCCC did not deviate from the standard practice of  pursuing the satisfaction of  a 
club member’s obligations.   Respondent did not indicate in his complaint how tenuous 
petitioners’ claim for unpaid charges is. In his reply to petitioners’ final letter of  demand, 
he in fact did not contradict petitioners’ statement that his work partners and employees 
used his unit, thereby admitting that he failed to comply with his undertaking in the 
contract that only family members are allowed free usage. As an exclusive organization 
which primarily derives life from membership fees and charges, BCCC is expected to 
enforce claims from members in default of  their contractual obligations.

	 The Court correlated Article 19 with Article 21, thus: This article, known to 
contain what is commonly referred to as the principle of  abuse of  rights, sets certain 
standards which must be observed not only in the exercise of  one’s rights but also in the 

13	  December 6, 2010
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performance of  one’s duties. These standards are the following: to act with justice; to give 
everyone his due; and to observe honesty and good faith. The law recognizes a primordial 
limitation on all rights; that in their exercise, the norms of  human conduct set forth in 
Article 19 must be observed. A right, though by itself  legal because recognized or granted 
by law as such, may nevertheless become the source of  some illegality. When a right 
is exercised in a manner which does not conform with the norms enshrined in Article 
19 and results in damage to another, a legal wrong is thereby committed for which the 
wrongdoer must be held responsible. But while Article 19 lays down a rule of  conduct for 
the government of  human relations and for the maintenance of  social order, it does not 
provide a remedy for its violation. Generally, an action for damages under Article 20 or 
Article 21 would be proper.

	 GO v. CORDERO14 also clarified that when “a right is exercised in a manner 
which does not conform with the norms enshrined in Article 19 and results in damage to 
another, a legal wrong is thereby committed for which the wrongdoer must be responsible.” 
The object of  this article, therefore, is to set certain standards which must be observed 
not only in the exercise of  one’s rights but also in the performance of  one’s duties. These 
standards are the following: act with justice, give everyone his due and observe honesty 
and good faith. Its antithesis, necessarily, is any act evincing bad faith or intent to injure. 
Its elements are the following: (1) There is a legal right or duty; (2) which is exercised in 
bad faith; (3) for the sole intent of  prejudicing or injuring another. When Article 19 is 
violated, an action for damages is proper under Articles 20 or 21 of  the Civil Code. A 
common theme runs through Articles 19 and 21, and that is, the act complained of  must 
be intentional.

	 Finally, to cite a few more examples – LAND BANK OF THE PHILIPPINES 
v. ONG15 held that the act of  receiving payment without returning it when demanded is 
contrary to the adage of  giving someone what is due to him; SUNBANUN v. GO16 held that 
petitioner’s act of  ejecting respondent’s lodgers three months before the lease contract 
expired without valid reason constitutes bad faith. What aggravates the situation was 
that petitioner did not inform respondent, who was then working in Hongkong, about 
petitioner’s plan to pre-terminate the lease contract and evict respondent’s lodgers; and 
VILLANUEVA  v. ROSQUETA17 held that that petitioner Villanueva ignored the injunction 
shows bad faith and intent to spite Rosqueta who remained in the eyes of  the law the 
Deputy Commissioner. His exclusion of  her from the centennial anniversary memorabilia 
was not an honest mistake by any reckoning. Indeed, he withheld her salary and prevented 
her from assuming the duties of  the position. A party’s refusal to abide by a court order 
enjoining him from doing an act, otherwise lawful, constitutes an abuse and an unlawful 
exercise of  right.

	 That respondent was later appointed Deputy Commissioner for another division 
of  the Bureau is immaterial. While such appointment, when accepted, rendered the quo 
warranto case moot and academic, it did not have the effect of  wiping out the injuries 
she suffered on account of  her supervisor’s treatment of  her. The damage suit is an 
independent action.

14	  G.R. No. 164703. May 4, 2010

15	  G.R. No. 190755. November 24, 2010

16	  G.R. No. 163280. February 2, 2010

17	  G.R. No. 180764. January 19, 2010
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	 b. Volenti Non Fit Injuria

	 In PANTALEON v. AMERICAN EXPRESS INTERNATIONAL, INC.18, the 
Court explained that the doctrine of  volenti non fit injuria (“to which a person assents 
is not esteemed in law as injury”) refers to self-inflicted injury or to the consent to injury 
which precludes the recovery of  damages by one who has knowingly and voluntarily 
exposed himself  to danger, even if  he is not negligent in doing so.
This doctrine was found to be applicable to this case. Pantaleon himself  testified that 
the most basic rule when travelling in a tour group is that you must never be a cause of  
any delay because the schedule is very strict. When Pantaleon made up his mind to push 
through with his purchase, he must have known that the group would become annoyed 
and irritated with him. This was the natural, foreseeable consequence of  his decision to 
make them all wait.

F. CLASSES OF TORT

1. Intentional Torts

	 a. Malicious prosecution

	 In LIMANCH-O HOTEL AND LEASING CORPORATION v. CITY OF 
OLONGAPO19, respondent City of  Olongapo assessed, through its Public Utilities 
Department (PUD), petitioner Conrado Tiu (the owner, president, and general manager 
of  petitioner Limanch-O Hotel and Leasing Corporation) his unregistered electricity 
consumption from November 1988 to February 1993 in the amount of  P9,364,276.50.  
The City threatened to cut off  his electric supply if  he did not immediately settle the 
amount. 

 	 Petitioner Tiu filed an action against the City before the Regional Trial Court 
(RTC) of  Olongapo for injunction with damages, which he won.  The RTC enjoined the 
City from collecting the deficiency amount and from cutting off  Tiu’s power supply.   

 	 Pending the RTC’s resolution of  its motion for reconsideration, the City filed 
criminal complaints against petitioner Tiu for: (a) theft of  electrical current punished 
under Presidential Decree (P.D.) 401; and (b) disengaging and tampering with his electric 
meter’s potential link, thereby resulting to a zero-zero power consumption in violation of  
City Ordinance 23, series of  1989, and P.D. 401. The said criminal case was dismissed. 

	 Claiming that petitioner Tiu suffered mental anguish, serious anxiety, 
besmirched reputation, wounded feelings, moral shock and social humiliation and that 
petitioner Limanch-O Hotel suffered loss of  business goodwill, financial reverses, and 
injured reputation, both filed  an action for damages against the City for having filed a 
malicious and unfounded charge of  theft of  electricity against them. In its answer, the 
City denied any ill motive in filing the criminal complaint. It explained that it filed the 
criminal action following an examination of  the electric meter installed at petitioner Tiu’s 
building and registered in his name. The examination showed reverse polarity markings 
on the electric meter, causing it not to register Tiu’s correct power consumption. Since 
this brought tremendous losses to the PUD and to the City, the latter argued that it should 
18	  Supra  note 4. 

19	  G.R. No. 185121.  January 18, 2010
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not be faulted for doing its job of  going after those who pilfer electricity and tamper with 
metering devices.  

	 The Supreme Court reiterated the rule that that malicious prosecution has the 
following elements: (1) that the respondent City had caused their prosecution; (2) that the 
criminal action ended in their acquittal; (3) that, in bringing the action, the City had no 
probable cause; and (4) that it was impelled by legal malice—an improper or a sinister 
motive.

	 Applying the foregoing in this case, it was held that the test should be whether 
sufficient facts exist which show that, in bringing the criminal action, complainant acted 
without probable cause, defined as the existence of  such facts and circumstances as 
would excite the belief  in a reasonable mind that the person charged and prosecuted in a 
criminal case is probably guilty of  the crime or wrongdoing. Here, the fact that the filing 
of  the complaint was prompted by the result of  an investigation shows that the City had 
a reasonable ground to believe that a crime had probably been committed. Additionally, 
the fact that the Department of  Justice at first found basis for filing the charge of  theft of  
electricity indicates that the existence of  probable cause is not clearly settled, only that its 
final determination had to succumb to the sound discretion of  the Secretary of  Justice 
under his power to review, revise, or overturn the findings of  his subordinates.

	 Finally, no evidence was shown that there had been bad blood between respondent 
City and petitioners Tiu and Limanch-O Hotel prior to the filing of  the criminal charge, 
which circumstance if  present could justify a malicious motive in filing the charge.  Resort 
to judicial processes, by itself, is not an evidence of  ill will which would automatically 
make the complainant liable for malicious prosecution.  Otherwise, peaceful recourse 
to the courts will be greatly discouraged and the exercise of  one’s right to litigate would 
become meaningless and empty.

	 Even if  the Court were to concede that the City branded petitioners Tiu and 
Limanch-O Hotel as thieves, asked the people not to patronize their business, and had 
been overly zealous in pursuing the criminal complaint that it filed, these are not the legal 
malice contemplated in suits for malicious prosecution as the determining factor is evil 
motive in bringing the action, not the acts exhibited by the complainant after the case had 
been filed.

	 b. Tortious Interference

	 GO v. CORDERO20 held that a third person cannot possibly be sued for breach 
of  contract between two parties because only parties can breach contractual provisions, 
a contracting party may sue a third person not for breach but for inducing another to 
commit such breach.

	 The elements of  interference with contractual obligations are: (1) existence of  
a valid contract; (2) knowledge on the part of  the third person of  the existence of  a 
contract; and (3) interference of  the third person is without legal justification.

	 Citing So Ping Bun v. Court of  Appeals21, the Court said that a duty which 

20	  Supra note 5. 

21	  G.R. No. 120554. September 21, 1999
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the law of  torts is concerned with is respect for the property of  others, and a cause of  
action ex delicto may be predicated upon an unlawful interference by one person of  the 
enjoyment by the other of  his private property. This may pertain to a situation where a 
third person induces a party to renege on or violate his undertaking under a contract. In 
this case, petitioner’s Trendsetter Marketing asked DCCSI to execute lease contracts in 
its favor, and as a result it deprived respondent corporation of  the latter’s property right. 
As correctly viewed by the appellate court, the three elements of  tort interference above-
mentioned are present.

	 Authorities debate on whether interference may be justified where the defendant 
acts for the sole purpose of  furthering his own financial or economic interest. One view 
is that, as a general rule, justification for interfering with the business relations of  another 
exists where the actor’s motive is to benefit himself. Such justification does not exist where 
his sole motive is to cause harm to the other. Added to this, some authorities believe that 
it is not necessary that the interferer’s interest outweigh that of  the party whose rights are 
invaded, and that an individual acts under an economic interest that is substantial, not 
merely de minimis, such that wrongful and malicious motives are negatived, for he acts in 
self-protection. Moreover, justification for protecting one’s financial position should not 
be made to depend on a comparison of  his economic interest in the subject matter with 
that of  others. It is sufficient if  the impetus of  his conduct lies in a proper business interest 
rather than in wrongful motives.

	 While tort interferers are not encouraged to seek their economic interest by 
intruding into existing contracts at the expense of  others, however, the Court found 
that the conduct herein complained of  did not transcend the limits forbidding an 
obligatory award for damages in the absence of  any malice. The business desire is there 
to make some gain to the detriment of  the contracting parties. Lack of  malice, however, 
precludes damages. But it does not relieve one party of  the legal liability for entering into 
contracts and causing breach of  existing ones. The appellate court correctly confirmed 
the permanent injunction and nullification of  the lease contracts between DCCSI and 
Trendsetter Marketing, without awarding damages. The injunction saved the respondents 
from further damage or injury caused by petitioner’s interference.

	 Citing Gilchrist vs. Cuddy22, that Court held that where there was no malice 
in the interference of  a contract, and the impulse behind one’s conduct lies in a proper 
business interest rather than in wrongful motives, a party cannot be a malicious interferer. 
Where the alleged interferer is financially interested, and such interest motivates his 
conduct, it cannot be said that he is an officious or malicious intermeddler.

	 Finally, citing Lagon v. Court of  Appeals23, the Court held that to sustain a 
case for tortuous interference, the defendant must have acted with malice or must have 
been driven by impure reasons to injure the plaintiff; in other words, his act of  interference 
cannot be justified. It further explained that the word “induce” refers to situations where 
a person causes another to choose one course of  conduct by persuasion or intimidation.

22	  G.R. No. L-9356. February 18, 1915

23	  G.R. No. 119107. 18 March 2005
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	 c. Article 26

	 In MANALOTO v. VELOSO III24, the Court said that the philosophy behind 
Art. 26 underscores the necessity for its inclusion in our civil law.  The Code Commission 
stressed in no uncertain terms that the human personality must be exalted. The 
sacredness of  human personality is a concomitant consideration of  every plan for human 
amelioration. The touchstone of  every system of  law, of  the culture and civilization of  
every country, is how far it dignifies man. If  the statutes insufficiently protect a person from 
being unjustly humiliated, in short, if  human personality is not exalted - then the laws are 
indeed defective. Thus, under this article, the rights of  persons are amply protected, and 
damages are provided for violations of  a person’s dignity, personality, privacy and peace 
of  mind.

	 Petitioner’s position is that the act imputed to him does not constitute any of  those 
enumerated in Arts. 26 and 2219.  In this respect, the law is clear.  The violations mentioned 
in the codal provisions are not exclusive but are merely examples and do not preclude other 
similar or analogous acts. Damages therefore are allowable for actions against a person’s 
dignity, such as profane, insulting, humiliating, scandalous or abusive language. Under 
Art. 2217 of  the Civil Code, moral damages which include physical suffering, mental 
anguish, fright, serious anxiety, besmirched reputation, wounded feelings, moral shock, 
social humiliation, and similar injury, although incapable of  pecuniary computation, may 
be recovered if  they are the proximate result of  the defendant’s wrongful act or omission.

2. Negligence 

	 a. Definition and test of  negligence

	 In BANK OF THE PHILIPPINE ISLANDS v. SUAREZ25, the Court defined 
negligence as “the omission to do something which a reasonable man, guided upon those 
considerations which ordinarily regulate the conduct of  human affairs, would do, or the 
doing of  something which a prudent man and reasonable man could not do.”

	 In PHILIPPINE HAWK CORPORATION v. LEE26, the Court further added 
that foreseeability is the fundamental test of  negligence. To be negligent, a defendant 
must have acted or failed to act in such a way that an ordinary reasonable man would 
have realized that certain interests of  certain persons were unreasonably subjected to a 
general but definite class of  risks.

	 Finally, THE HEIRS OF REDENTOR COMPLETO and ELPIDIO ABIAD 
v. ALBAYDA27, involved a collision between a taxicab and a bicycle which resulted in 
serious physical injuries to the bicycle rider, Albayda. It is a rule in negligence suits that 
the plaintiff  has the burden of  proving by a preponderance of  evidence the motorist’s 
breach in his duty of  care owed to the plaintiff, that the motorist was negligent in failing 
to exercise the diligence required to avoid injury to the plaintiff, and that such negligence 
was the proximate cause of  the injury suffered.

24	  Supra note 11. 

25	  G.R. No. 167750. March 15, 2010

26	  Supre note 6. 

27	  Supra note 8. 
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	 It was proven by a preponderance of  evidence that Completo failed to exercise 
reasonable diligence in driving the taxicab because he was over-speeding at the time he 
hit the bicycle ridden by Albayda. Such negligence was the sole and proximate cause of  
the serious physical injuries sustained by Albayda. Completo did not slow down even 
when he approached the intersection. It was also proven that Albayda had the right of  
way, considering that he reached the intersection ahead of  Completo.

	 Furthermore, Abiad testified that before he hired Completo, he required the 
latter to show his bio-data, NBI clearance, and driver’s license. Abiad likewise stressed 
that Completo was never involved in a vehicular accident prior to the instant case, and 
that, as operator of  the taxicab, he would wake up early to personally check the condition 
of  the vehicle before it is used. The protestation of  Abiad to escape liability is short of  
the diligence required under the law. Abiad’s evidence consisted entirely of  testimonial 
evidence, and the unsubstantiated and self-serving testimony of  Abiad was insufficient to 
overcome the legal presumption that he was negligent in the selection and supervision of  
his driver.

	 b. Standard of  Diligence Required

	 (i) General rule

	 The facts of  ST. JOSEPH’S COLLEGE, SR. v. MIRANDA28 sufficiently 
illustrate this rule. Inside St. Joseph College’s [SJC’s] premises, the class to which 
respondent belonged was conducting a science experiment about fusion of  sulphur 
powder and iron fillings under the tutelage of  petitioner Tabugo, she being the subject 
teacher and employee of   SJC. 

	 Tabugo left her class while it was doing the experiment without having adequately 
secured it from any untoward incident or occurrence. In the middle of  the experiment, 
respondent, who was the assistant leader of  one of  the class groups, checked the result of  
the experiment by looking into the test tube with magnifying glass. The test tube was being 
held by one of  his group mates who moved it close and towards the eye of  respondent. 
At that instance, the compound in the test tube spurted out and several particles of  which 
hit respondent’s eye and the different parts of  the bodies of  some of  his group mates. As 
a result thereof, respondent’s eyes were chemically burned, particularly his left eye, for 
which he had to undergo surgery and had to spend for his medication. Upon filing of  this 
case in the lower court, respondent’s wound had not completely healed and still had to 
undergo another surgery.

	 The Supreme Court ruled that the defense of  due diligence of  a good father of  a 
family raised by St. Joseph College will not exculpate it from liability because it has been 
shown that it was guilty of  inexcusable laxity in the supervision of  its teachers (despite 
an apparent rigid screening process for hiring) and in the maintenance of  what should 
have been a safe and secured environment for conducting dangerous experiments. The 
school is still liable for the wrongful acts of  the teachers and employees because it had full 
information on the nature of  dangerous science experiments but did not take affirmative 
steps to avert damage and injury to students. The fact that there has never been any 
accident in the past during the conduct of  science experiments is not a justification to 

28	  G.R. No. 182353. June 29, 2010
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be complacent in just preserving the status quo and do away with creative foresight to 
install safety measures to protect the students. Schools should not simply install safety 
reminders and distribute safety instructional manuals. More importantly, schools should 
provide protective gears and devices to shield students from expected risks and anticipated 
dangers.

	 Furthermore, in PACIS v. MORALES29, the Court held that indeed, a higher 
degree of  care is required of  someone who has in his possession or under his control 
an instrumentality extremely dangerous in character, such as dangerous weapons or 
substances. Such person in possession or control of  dangerous instrumentalities has the 
duty to take exceptional precautions to prevent any injury being done thereby. Unlike the 
ordinary affairs of  life or business which involve little or no risk, a business dealing with 
dangerous weapons requires the exercise of  a higher degree of  care.

	 As a gun store owner, he is presumed to be knowledgeable about firearms safety 
and should have known never to keep a loaded weapon in his store to avoid unreasonable 
risk of  harm or injury to others. The owner has the duty to ensure that all the guns in his 
store are not loaded. Firearms should be stored unloaded and separate from ammunition 
when the firearms are not needed for ready-access defensive use. With more reason, guns 
accepted by the store for repair should not be loaded precisely because they are defective 
and may cause an accidental discharge such as what happened in this case. The owner 
was clearly negligent when he accepted the gun for repair and placed it inside the drawer 
without ensuring first that it was not loaded. In the first place, the defective gun should 
have been stored in a vault. Before accepting the defective gun for repair, respondent 
should have made sure that it was not loaded to prevent any untoward accident. Indeed, 
he should never accept a firearm from another person, until the cylinder or action is open 
and he has personally checked that the weapon is completely unloaded. For failing to 
insure that the gun was not loaded, the owner himself  was negligent. Furthermore, it was 
not shown in this case whether he had a License to Repair which authorizes him to repair 
defective firearms to restore its original composition or enhance or upgrade firearms.

	 Clearly, the store owner did not exercise the degree of  care and diligence required 
of  a good father of  a family, much less the degree of  care required of  someone dealing 
with dangerous weapons, as would exempt him from liability in this case.

	 c. Negligence in Particular Activities

	 Common Carriers

	 AIR FRANCE v. GILLEGO30, Gillego was invited to participate as one of  the 
keynote speakers at the 89th Inter-Parliamentary Conference Symposium on Parliament 
Guardian of  Human Rights to be held in Budapest, Hungary and Tokyo, Japan. He 
left Manila on board petitioner Air France’s aircraft bound for Paris, France. He arrived 
in Paris early morning. While waiting at the De’ Gaulle International Airport for his 
connecting flight to Budapest scheduled at 3:15 p.m. that same day, respondent learned 
that petitioner had another aircraft bound for Budapest with an earlier departure time 
(10:00 a.m.) than his scheduled flight.  He then went to petitioner’s counter at the airport 
and made arrangements for the change in his booking.  He was given a corresponding 

29	  G.R. No. 169467. February 25, 2010

30	  G.R. No. 165266. December 15, 2010
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ticket and boarding pass for Flight No. 2024 and also a new baggage claim stub for his 
checked-in luggage.  

	 However, upon arriving in Budapest, respondent was unable to locate his luggage 
at the claiming section. He sought assistance from petitioner’s counter at the airport where 
petitioner’s representative verified from their computer that he had indeed a checked-in 
luggage. He was advised to just wait for his luggage at his hotel and that petitioner’s 
representatives would take charge of  delivering the same to him that same day.  But said 
luggage was never delivered by petitioner’s representatives despite follow-up inquiries by 
respondent.

	 Upon his return to the Philippines, respondent’s lawyer immediately wrote 
petitioner’s Station Manager complaining about the lost luggage and the resulting 
damages he suffered while in Budapest. Respondent filed a complaint for damages 
against the petitioner alleging that by reason of  its negligence and breach of  obligation 
to transport and deliver his luggage, respondent suffered inconvenience, serious anxiety, 
physical suffering and sleepless nights.

	 The Supreme Court ruled that a business intended to serve the travelling public 
primarily, a contract of  carriage is imbued with public interest. The law governing 
common carriers consequently imposes an exacting standard.   Article 1735 of  the Civil 
Code provides that in case of  lost or damaged goods, common carriers are presumed 
to have been at fault or to have acted negligently, unless they prove that they observed 
extraordinary diligence as required by Article 1733.  Thus, in an action based on a breach 
of  contract of  carriage, the aggrieved party does not have to prove that the common 
carrier was at fault or was negligent. All that he has to prove is the existence of  the 
contract and the fact of  its non-performance by the carrier.

	 Furthermore, UNSWORTH TRANSPORT INTERNATIONAL (PHILS.), 
INC. v. CA31 held that a freight forwarder’s liability is limited to damages arising from 
its own negligence, including negligence in choosing the carrier; however, where the 
forwarder contracts to deliver goods to their destination instead of  merely arranging for 
their transportation, it becomes liable as a common carrier for loss or damage to goods. 
A freight forwarder assumes the responsibility of  a carrier, which actually executes the 
transport, even though the forwarder does not carry the merchandise itself.

	 Common carriers, as a general rule, are presumed to have been at fault or 
negligent if  the goods they transported deteriorated or got lost or destroyed. That is, unless 
they prove that they exercised extraordinary diligence in transporting the goods. In order 
to avoid responsibility for any loss or damage, therefore, they have the burden of  proving 
that they observed such diligence. Mere proof  of  delivery of  the goods in good order to a 
common carrier and of  their arrival in bad order at their destination constitutes a prima 
facie case of  fault or negligence against the carrier. If  no adequate explanation is given as 
to how the deterioration, loss, or destruction of  the goods happened, the transporter shall 
be held responsible.

	 Finally, in ASIAN TERMINALS, INC. v. DAEHAN FIRE AND MARINE 
INSURANCE CO., LTD.32, the Court said that respondent, as insurer, was subrogated 

31	  G.R. No. 166250. July 26, 2010

32	  G.R. No. 171194. February 4, 2010
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to the rights of  the consignee, pursuant to the subrogation receipt executed by the 
latter in favor of  the former. The relationship, therefore, between the consignee and the 
arrastre operator must be examined. This relationship is akin to that existing between 
the consignee and/or the owner of  the shipped goods and the common carrier, or 
that between a depositor and a warehouseman. In the performance of  its obligations, 
an arrastre operator should observe the same degree of  diligence as that required of  a 
common carrier and a warehouseman. Being the custodian of  the goods discharged from 
a vessel, an arrastre operator’s duty is to take good care of  the goods and to turn them 
over to the party entitled to their possession.

	 In a claim for loss filed by the consignee (or the insurer), the burden of  proof  to 
show compliance with the obligation to deliver the goods to the appropriate party devolves 
upon the arrastre operator. Since the safekeeping of  the goods is its responsibility, it must 
prove that the losses were not due to its negligence or to that of  its employees. To prove 
the exercise of  diligence in handling the subject cargoes, petitioner must do more than 
merely show the possibility that some other party could be responsible for the loss or the 
damage. It must prove that it exercised due care in the handling thereof. 

	 The stipulation requiring the consignee to inform the arrastre operator and to 
give advance notice of  the actual invoice value of  the goods to be put in its custody is 
adopted for the purpose of  determining its liability, that it may obtain compensation 
commensurate to the risk it assumes, not for the purpose of  determining the degree of  
care or diligence it must exercise as a depositary or warehouseman.

	 Banks and Credit Card Companies
	
	 EQUITABLE PCI BANK v. TAN33 reterated the rule that the law imposes on 
banks high standards in view of  the fiduciary nature of  banking. Section 2 of  R.A. 879115 
decrees:

Declaration of  Policy. – The State recognizes the vital role of  banks in 
providing an environment conducive to the sustained development of  
the national economy and the fiduciary nature of  banking that requires 
high standards of  integrity and performance. In furtherance thereof, 
the State shall promote and maintain a stable and efficient banking and 
financial system that is globally competitive, dynamic and responsive to 
the demands of  a developing economy.

	 Although R.A. 8791 took effect only in the year 2000, the Court had already 
imposed on banks the same high standard of  diligence required under R.A. 8791 at the 
time of  the untimely debiting of  respondent’s account by petitioner in May 1992. In 
SIMEX INTERNATIONAL (MANILA), INC. V. COURT OF APPEALS34, which 
was decided in 1990, the Court stressed that as a business affected with public interest and 
because of  the nature of  its functions, the bank is under obligation to treat the accounts 
of  its depositors with meticulous care, always having in mind the fiduciary nature of  their 
relationship.

	 The diligence required of  banks, therefore, is more than that of  a good father of  

33	  G.R. No. 165339. August 23, 2010

34	  G.R. No. 88013.  March 19, 1990
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a family. In every case, the depositor expects the bank to treat his account with the utmost 
fidelity, whether such account consists only of  a few hundred pesos or of  millions. The 
bank must record every single transaction accurately, down to the last centavo, and as 
promptly as possible. This has to be done if  the account is to reflect at any given time the 
amount of  money the depositor can dispose of  as he sees fit, confident that the bank will 
deliver it as and to whomever he directs. Here, the petitioner bank did not exercise the 
degree of  diligence that it ought to have exercised in dealing with its client.

	 In CITIBANK, N.A. v. DINOPOL35, Atty. Dinopol availed of  Citibank’s 
“Ready Credit Checkbooks” advertised offer.  After approving his application, Citibank 
granted Atty. Dinopol a credit line limit of  P30,000.00. For said reason, Atty. Dinopol 
received from Citibank a check booklet consisting of  several checks with a letter stating 
that the account was “ready to use.” Later, Citibank billed Atty. Dinopol the sum of  
P1,545.00 representing Ready Credit Documentary Stamp and Annual Membership Fee 
as reflected in his Statement of  Account dated December 26, 1996. Thereafter, Citibank 
billed him the amount of  P1,629.21 for interest and charges as well as late payment 
charges as stated in his Statement of  Account dated January 26, 1997. Atty. Dinopol paid 
said interests and charges on February 26, 1997.

	 Thereafter, Atty. Dinopol issued a check using his credit checkbook account 
with Citibank in the amount of  P30,000.00 in favor of  one Dr. Geonzon for investment 
purposes in her restaurant business. However, when the check was deposited on March 12, 
1997, it was dishonored for the reason, “Drawn Against Insufficient Funds” or “DAIF.”  
Humiliated by the dishonor and the demand notice he received from Dr. Geonzon, Atty. 
Dinopol filed a civil action for damages against Citibank before the RTC. Atty. Dinopol 
alleged that said bank was grossly negligent and acted in bad faith in dishonoring his 
check. 

	 In defense, Citibank averred that it was completely justified in dishonoring Atty. 
Dinopol’s check because the account did not have sufficient funds at the time it was issued.  
Citibank explained that when said check in the amount of  P30,000.00 was issued, his 
credit line was already insufficient to accommodate it.  His credit limit had been reduced 
by the interests and penalty charges imposed as a result of  his late payment. Citibank 
argued that had Atty. Dinopol been prompt in the payment of  his obligations, he would 
not have incurred interests and penalty charges and his credit line of  P30,000.00 would 
have been available at the time the check was issued and presented for payment.

	 The Supreme Court held that the business of  banking is impressed with public 
interest and great reliance is made on the bank’s sworn profession of  diligence and 
meticulousness in giving irreproachable service.

	 Banks must always act in good faith and must win the confidence of  clients and 
people in general.  It is irrelevant whether the client is a lawyer or not.

	 The banking business is impressed with public interest.  Of  paramount importance 
is the trust and confidence of  the public in general in the banking industry.  Consequently, 
the diligence required of  banks is more than that of  a Roman pater familias or a good 
father of  a family.  The highest degree of  diligence is expected.

35	  G.R. No. 188412. November 22, 2010
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	 In its declaration of  policy, the General Banking Law of  2000 requires of  banks 
the highest standards of  integrity and performance.  Needless to say, a bank is “under 
obligation to treat the accounts of  its depositors with meticulous care.”  The fiduciary 
nature of  the relationship between the bank and the depositors must always be of  
paramount concern.

	 In CITYTRUST BANKING CORPORATION v. CRUZ36 and 
METROPOLITAN BANK AND TRUST COMPANY v. MARIÑAS37, the Court 
reminded that a banking institution, had the direct obligation to supervise very closely 
the employees handling its depositors’ accounts, and should always be mindful of  the 
fiduciary nature of  its relationship with the depositors. Such relationship required it and 
its employees to record accurately every single transaction, and as promptly as possible, 
considering that the depositors’ accounts should always reflect the amounts of  money the 
depositors could dispose of  as they saw fit, confident that, as a bank, it would deliver the 
amounts to whomever they directed. If  it fell short of  that obligation, it should bear the 
responsibility for the consequences to the depositors, who, like the respondent, suffered 
particular embarrassment and disturbed peace of  mind from the negligence in the 
handling of  the accounts. The public always relies on a bank’s profession of  diligence 
and meticulousness in rendering irreproachable service. Its failure to exercise diligence 
and meticulousness warranted its liability for exemplary damages and for reasonable 
attorney’s fees.

	 Finally, in GO v. MBTC38, the Court said that the law imposes a duty of  
extraordinary diligence on the collecting bank to scrutinize checks deposited with it, for 
the purpose of  determining their genuineness and regularity. As a business affected with 
public interest and because of  the nature of  its functions, the banks are under obligation 
to treat the accounts of  its depositors with meticulous care, always having in mind the 
fiduciary nature of  the relationship.

	 Doctors 

	 PROFESSIONAL SERVICES, INC. v. CA39, clarified that while in theory a 
hospital as a juridical entity cannot practice medicine, in reality it utilizes doctors, surgeons 
and medical practitioners in the conduct of  its business of  facilitating medical and 
surgical treatment.33 Within that reality, three legal relationships crisscross: (1) between 
the hospital and the doctor practicing within its premises; (2) between the hospital and 
the patient being treated or examined within its premises and (3) between the patient and 
the doctor. The exact nature of  each relationship determines the basis and extent of  the 
liability of  the hospital for the negligence of  the doctor.

	 Where an employment relationship exists, the hospital may be held vicariously 
liable under Article 217634 in relation to Article 2180 of  the Civil Code or the principle 
of  respondeat superior. Even when no employment relationship exists but it is shown 
that the hospital holds out to the patient that the doctor is its agent, the hospital may 
still be vicariously liable under Article 2176 in relation to Article 1431 and Article 1869 

36	  G.R. No. 157049. August 11, 2010

37	  G.R. No. 179105. July 26, 2010

38	  G.R. No. 168842. August 11, 2010

39	  G.R. No. 126297. February 2, 2010
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of  the Civil Code or the principle of  apparent authority. Moreover, regardless of  its 
relationship with the doctor, the hospital may be held directly liable to the patient for its 
own negligence or failure to follow established standard of  conduct to which it should 
conform as a corporation.

	 This Court still employs the “control test” to determine the existence of  an 
employer-employee relationship between hospital and doctor. In CALAMBA MEDICAL 
CENTER, INC. V. NATIONAL LABOR RELATIONS COMMISSION40, it was held 
that under the “control test”, an employment relationship exists between a physician and 
a hospital if  the hospital controls both the means and the details of  the process by which 
the physician is to accomplish his task.

	 Doctors maintained specific work-schedules, as determined by the hospital 
through its medical director, which consisted of  24-hour shifts totaling forty-eight hours 
each week and which were strictly to be observed under pain of  administrative sanctions.

	 That petitioner exercised control over respondents gains light from the undisputed 
fact that in the emergency room, the operating room, or any department or ward for that 
matter, respondents’ work is monitored through its nursing supervisors, charge nurses 
and orderlies. Without the approval or consent of  petitioner or its medical director, no 
operations can be undertaken in those areas. For control test to apply, it is not essential 
for the employer to actually supervise the performance of  duties of  the employee, it being 
enough that it has the right to wield the power.

	 d. Defenses

(i) Contributory negligence

	 In SEALOADER SHIPPING CORPORATION v. GRAND CEMENT 
MANUFACTURING CORPORATION41, Sealoader executed a Time Charter Party 
Agreement withJoyce Launch, a domestic corporation, which owned and operated the 
motor tugboat M/T Viper. By virtue of  the agreement, Sealoader chartered the M/T 
Viper in order to tow the former’s unpropelled barges for a minimum period of  fifteen 
days from the date of  acceptance, renewable on a fifteen-day basis upon mutual agreement 
of  the parties.

	 Subsequently, Sealoader entered into a contract with Grand Cement for the 
loading of  cement clinkers and the delivery thereof  to Manila. On March 31, 1994, 
Sealoader’s barge, the D/B Toploader, arrived at the wharf  of  Grand Cement tugged 
by the M/T Viper. The D/B Toploader, however, was not immediately loaded with its 
intended cargo as the employees of  Grand Cement were still loading another vessel, the 
Cargo Lift Tres.

	 On April 4, 1994, Typhoon Bising struck the Visayas area, with maximum 
recorded winds of  120 kilometers per hour.  Public storm signal number 3 was raised 
over the province of  Cebu. The D/B Toploader was, at that time, still docked at the 
wharf  of  Grand Cement.  In the afternoon of  said date, as the winds blew stronger and 
the waves grew higher, the M/T Viper tried to tow the D/B Toploader away from the 

40	  G.R. No. 176152. November 25, 2008

41	  G.R. No. 167363. December 15, 2010
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wharf.  The efforts of  the tugboat were foiled, however, as the towing line connecting the 
two vessels snapped.  This occurred as the mooring lines securing the D/B Toploader 
to the wharf  were not cast off.  The following day, the employees of  Grand Cement 
discovered the D/B Toploader situated on top of  the wharf, apparently having rammed 
the same and causing significant damage thereto. On October 3, 1994, Grand Cement 
filed a Complaint for Damages against Sealoader; Romulo Diantan, the Captain of  the 
M/T Viper; and Johnny Ponce, the Barge Patron of  the D/B Toploader.

	 Sealoader argues that the negligence imputed on its part was not established, thus, 
it is absolved from any liability.  On the contrary, the negligent acts allegedly committed 
by Grand Cement should bar its recovery of  damages in view of  the doctrine of  last clear 
chance.  Sealoader reiterates that the damage to the wharf  was ultimately caused by the 
failure of  Grand Cement to cast off  the mooring lines attached to the D/B Toploader 
at the height of  the typhoon.  The second sentence of  Article 2179 of  the Civil Code on 
contributory negligence was supposedly inapplicable in the instant case, considering that 
Sealoader was not negligent at all.  Sealoader again insists that the D/B Toploader was 
entirely dependent on the M/T Viper for movement.  Thus, the failure of  the M/T Viper 
to tow the D/B Toploader to safety should not be charged to the latter. On the other 
hand, Grand Cement disputes the Court of  Appeals’ finding in the Amended Decision 
that it was guilty of  contributory negligence, and thus, likewise questions the reduction by 
50% of  the award of  actual damages to be paid by Sealoader.

	 The Supreme Court held that Grand Cement was not guilty of  negligent acts, 
which contributed to the damage that was incurred on its wharf. Contributory negligence 
is conduct on the part of  the injured party, contributing as a legal cause to the harm he 
has suffered, which falls below the standard to which he is required to conform for his own 
protection. Clearly, Grand Cement is not guilty thereof.

	 To illustrate, ST. JOSEPH’S COLLEGE v. MIRANDA42 involves an injury 
resulting from the explosion of  a heated compound. The proximate cause of  the injury 
was the explosion of  the heated compound independent of  any efficient intervening 
cause. The negligence on the part of  the supervisor in not making sure that the science 
experiment was correctly conducted was the proximate cause or reason why the heated 
compound exploded and injured not only Jayson but his classmates as well. However, the 
victim is partly responsible for his own injury, hence, he should not be entitled to recover 
damages in full but must likewise bear the consequences of  his own negligence. Hence, 
the school should be held liable only for the damages actually caused by their negligence.

42	  Supra note 24. 
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PART TWO

DAMAGES

A. Actual or Compensatory Damages

	 In FINANCIAL BUILDING CORPORATION v. RUDLIN 
INTERNATIONAL CORPORATION43, the Courtsaid that under the Civil Code, one 
is entitled to an adequate compensation only for such pecuniary loss suffered by him 
as he has duly proved.  The award of  actual damages must be based on the evidence 
presented, not on the personal knowledge of  the court; and certainly not on flimsy, 
remote, speculative and nonsubstantial proof. The testimony on the total cost allegedly 
spent by Rudlin in repairing the waterproofing works does not suffice. A court cannot 
rely on speculations, conjectures or guesswork as to the fact of  damage but must depend 
upon competent proof  that they have indeed been suffered by the injured party and on 
the basis of  the best evidence obtainable as to the actual amount thereof. It must point 
out specific facts that could provide the gauge for measuring whatever compensatory or 
actual damages were borne.

	 OMC CARRIERS, INC. v. SPOUSES NABUA44 held that to be entitled to 
actual damages, it is necessary to prove the actual amount of  loss with a reasonable degree 
of  certainty, premised upon competent proof  and the best evidence obtainable by the 
injured party. Actual damages are such compensation or damages for an injury that will put 
the injured party in the position in which he had been before he was injured. They pertain 
to such injuries or losses that are actually sustained and susceptible of  measurement. To 
justify an award of  actual damages, there must be competent proof  of  the actual amount 
of  loss. Credence can be given only to claims which are duly supported by receipts. 
Similarly, CRISOSTOMO v. PEOPLE45also said that to be entitled to compensatory 
damages, it is necessary to prove the actual amount of  loss with a reasonable degree of  
certainty, premised upon competent proof  and the best evidence obtainable to the injured 
party.  “[R]eceipts should support claims of  actual damages.”  Thus, as correctly held by 
the trial court and affirmed by the CA, the amount of  P14,500.00 incurred as funeral 
expenses can be sustained since these are expenditures supported by receipts.  Also, the 
courts below correctly held petitioner must return the amount of  P40,000.00 which was 
stolen from the gas station before the victim was shot and killed.

	 SO v. FOOD FEST LAND, INC.46 further held that unrealized profits fall under 
the category of  actual or compensatory damages. If  there exists a basis for a reasonable 
expectation that profits would have continued to be generated had there been no breach 
of  contract, indemnification for damages based on such expected profits is proper. This 
is, however, subject to the rule that a party is entitled to an adequate compensation only 
for such pecuniary loss suffered by him as he has duly proved. ADRIAN WILSON 

43	 G.R. No.  164186. October 4, 2010. See also Heirs of  Reyes, Jr. v. Reyes [G.R. No. 158377. August 13, 2010]; 
and LOZANO v. PEOPLE [G.R. No. 165582. July 9, 2010].

44	 Supra note 9. 

45	 G.R. No. 171526. September 1, 2010

46	 G.R. No. 183628. April 7, 2010
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INTERNATIONAL ASSOCIATES, INC. v. TMX PHILIPPINES, INC.47 also held 
that contracts and quasi-contracts, the damages for which the obligor who acted in good 
faith is liable shall be those that are the ‘natural and probable consequences of  the breach 
of  the obligation’. 

	 Finally, CALIBRE TRADERS, INC. v. BAYER PHILIPPINES48, INC. ruled 
that to justify a grant of  actual or compensatory damages, the amount of  loss must be 
proved with a reasonable degree of  certainty, based upon competent proof  and the best 
evidence obtainable by the injured party. The projected sum of  P10 million sales cannot 
thus be the proper base in computing actual damages. The lost income was based only 
on the company’s capability to sell around P10 Million, not on the actual income earned 
in the past years to properly compute the average income/profit. The Court also held 
in PEOPLE v. MURCIA49 that the actual damages awarded damages amounting to 
P250,000.00, as indemnification for the burned house. was merely given by Eulogio as 
an estimate. It was not substantiated by any document or receipt. For one to be entitled 
to actual damages, it is necessary to prove the actual amount of  loss with a reasonable 
degree of  certainty, premised upon competent proof  and the best evidence obtainable by 
the injured party.

B. Attorney’s Fees

	 In BENEDICTO v. VILLAFLORES50, it was settled that that the award of  
attorney’s fees is the exception rather than the general rule; Counsel’s fees are not awarded 
every time a party prevails in a suit because of  the policy that no premium should be 
placed on the right to litigate. Attorney’s fees, as part of  damages, are not necessarily 
equated to the amount paid by a litigant to a lawyer. In the ordinary sense, attorney’s fees 
represent the reasonable compensation paid to a lawyer by his client for the legal services 
he has rendered to the latter; while in its extraordinary concept, they may be awarded 
by the court as indemnity for damages to be paid by the losing party to the prevailing 
party. Attorney’s fees as part of  damages are awarded only in the instances specified in 
Article 2208 of  the Civil Code. As such, it is necessary for the court to make findings of  
fact and law that would bring the case within the ambit of  these enumerated instances to 
justify the grant of  such award, and in all cases it must be reasonable. In the absence of  
stipulation, a winning party may be awarded attorney’s fees only in case plaintiff ’s action 
or defendant’s stand is so untenable as to amount to gross and evident bad faith.

	 Furthermore, EQUITABLE PCI BANK v. TAN51 held that Article 2208 of  the 
Civil Code which provides, among others, that attorney’s fees may be recovered when 
exemplary damages are awarded or when the defendant’s act or omission has compelled 
the plaintiff  to litigate with third persons or to incur expenses to protect his interest. 
Respondent has been forced to undergo unnecessary trouble and expense to protect his 

47	 G.R. No. 162608. July 26, 2010

48	 G.R. No. 161431. October 13, 2010

49	 G.R. No. 182460. March 9, 2010

50	 G.R. No. 185020. October 6, 2010. See also OMC CARRIERS, INC. v. SPOUSES NABUA [G.R. No. 
148974. July 2, 2010]. 

51	 G.R. No. 165339. August 23, 2010
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interest. Similarly, SPOUSES CHUNG v. ULANDAY CONSTRUCTION, INC.52 held 
that attorney’s fees may be awarded only when a party is compelled to litigate or to incur 
expenses to protect his interest by reason of  an unjustified act of  the other party, as when 
the defendant acted in gross and evident bad faith in refusing the plaintiff ’s plainly valid, 
just and demandable claim.

	 Finally, in FINANCIAL BUILDING CORPORATION v. RUDLIN 
INTERNATIONAL CORPORATION53, the Court denied the counterclaim for 
attorney’s fees. It stressed that the award of  attorney’s fees is the exception rather than the 
rule, as they are not always awarded every time a party prevails in a suit because of  the 
policy that no premium should be placed on the right to litigate.  Attorney’s fees as part 
of  damages is awarded only in the instances specified in Article 2208 of  the Civil Code.

C. Temperate Damages

	 PEOPLE v. SALLY54 held that temperate or moderate damages, which are more 
than nominal but less than compensatory damages, may be recovered when the court 
finds that some pecuniary loss has been suffered but its amount cannot, from the nature 
of  the case, be proved with certainty. In THE HEIRS OF REDENTOR COMPLETO 
and ELPIDIO ABIAD v. ALBAYDA55, the Court added that temperate damages must 
be reasonable under the circumstances.

	 Moreover, EQUITABLE PCI BANK v. TAN56 held that in the absence of  
competent proof  on the actual damages suffered, respondent is entitled to temperate 
damages. Under Article 2224 temperate or moderate damages may be recovered when 
the court finds that some pecuniary loss has been suffered but its amount cannot, from the 
nature of  the case, be proved with certainty. The allowance of  temperate damages when 
actual damages were not adequately proven is ultimately a rule drawn from equity, the 
principle affording relief  to those definitely injured who are unable to prove how definite 
the injury. 

	 In this case it is apparent that respondent suffered pecuniary loss. The negligence 
of  petitioner triggered the disconnection of  his electrical supply, which temporarily halted 
his business operations and the consequent loss of  business opportunity. However, due to 
the insufficiency of  evidence before the Court, it could not place its amount with certainty. 
Article 2216 of  the Civil Code instructs that assessment of  damages is left to the discretion 
of  the court according to the circumstances of  each case. Under the circumstances, the 
sum of  P50,000.00 as temperate damages is reasonable.

	 Finally, ADRIAN WILSON INTERNATIONAL ASSOCIATES, INC. v. 
TMX PHILIPPINES, INC.57 held that AWIA breached its responsibility to inform 
TMX of  the contractor’s mistake. TMX may demand for damages duly proven as a 

52	 G.R. No. 156038. October 11, 2010. See also METROPOLITAN BANK AND TRUST CO. v. PEREZ [G.R. 
No. 181842. February 5, 2010]. 

53	  G.R. No.  164186. October 4, 2010

54	  G.R. No. 191254. October 13, 2010. See also PEOPLE v. MURCIA [G.R. No. 182460. March 9, 2010]. 

55	  Supra  note 8. 

56	  G.R. No. 165339. August 23, 2010

57	  G.R. No. 162608. July 26, 2010
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natural consequence of  the roof  failures it has suffered. If  the amount it claims cannot be 
proven with certainty, temperate damages may be awarded instead.

D. Nominal Damages

	 In BANK OF THE PHILIPPINE ISLANDS v. SUAREZ58, the Court held 
that while the erroneous marking of  DAIF (drawn against insufficient fund), which BPI 
belatedly rectified, was not the proximate cause of  Suarez’s claimed injury, the Court 
reminds BPI that its business is affected with public interest. It must at all times maintain 
a high level of  meticulousness and should guard against injury attributable to negligence 
or bad faith on its part. Suarez had a right to expect such high level of  care and diligence 
from BPI. Since BPI failed to exercise such diligence, Suarez is entitled to nominal 
damages in the amount of  P75,000 to vindicate Suarez’s right to such high degree of  
care and diligence. 

E. Moral Damages

	 In BANK OF THE PHILIPPINE ISLANDS v. SUAREZ59, the Court 
enumerated the conditions for the award of  moral damages, such as: (1) there is an injury 
— whether physical, mental or psychological — clearly sustained by the claimant; (2) 
the culpable act or omission is factually established; (3) the wrongful act or omission of  
the defendant is the proximate cause of  the injury sustained by the claimant; and (4) the 
award of  damages is predicated on any of  the cases stated in Article 2219 of  the Civil 
Code.	

	 SULPICIO LINES, INC. v. CURSO60as affirmed the general rule that moral 
damages are not recoverable in actions for damages predicated on a breach of  contract, 
unless there is fraud or bad faith. As an exception, moral damages may be awarded 
in case of  breach of  contract of  carriage that results in the death of  a passenger, in 
accordance with Article 1764, in relation to Article 2206 (3), of  the Civil Code. These 
identify the persons entitled to moral damages. The omission from Article 2206 (3) of  
the brothers and sisters of  the deceased passenger reveals the legislative intent to exclude 
them from the recovery of  moral damages for mental anguish by reason of  the death of  
the deceased. The solemn power and duty of  the courts to interpret and apply the law 
do not include the power to correct the law by reading into it what is not written therein. 
Thus, the CA erred in awarding moral damages to the respondents.

	 Essentially, the purpose of  moral damages is indemnity or reparation, that is, to 
enable the injured party to obtain the means, diversions, or amusements that will serve to 
alleviate the moral suffering he has undergone by reason of  the tragic event. According 
to VILLANUEVA V. SALVADOR61, the conditions for awarding moral damages are: (a) 
there must be an injury, whether physical, mental, or psychological, clearly substantiated 
by the claimant; (b) there must be a culpable act or omission factually established; (c) the 
wrongful act or omission of  the defendant must be the proximate cause of  the injury 
sustained by the claimant; and (d) the award of  damages is predicated on any of  the cases 

58	 Supra note 21. 

59	 Supra note 21. 

60	 G.R. No. 157009. March 17, 2010

61	 G.R. No. 139436.  25 January 2006
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stated in Article 2219 of  the Civil Code.

	 To be entitled to moral damages, the respondents must have a right based upon 
law. It is true that under Article 1003 of  the Civil Code they succeeded to the entire estate 
of  the late Dr. Curso in the absence of  the latter’s descendants, ascendants, illegitimate 
children, and surviving spouse. However, they were not included among the persons 
entitled to recover moral damages, as enumerated in Article 2219 of  the Civil Code. 

	 Article 2219 circumscribes the instances in which moral damages may be 
awarded. The provision does not include succession in the collateral line as a source of  the 
right to recover moral damages. The usage of  the phrase analogous cases in the provision 
means simply that the situation must be held similar to those expressly enumerated in the 
law in question following the ejusdem generis rule. Hence, Article 1003 of  the Civil Code is 
not concerned with recovery of  moral damages.

	 In fine, moral damages may be recovered in an action upon breach of  contract 
of  carriage only when: (a) where death of  a passenger results, or (b) it is proved that the 
carrier was guilty of  fraud and bad faith, even if  death does not result.16 Article 2206 of  
the Civil Code entitles the descendants, ascendants, illegitimate children, and surviving 
spouse of  the deceased passenger to demand moral damages for mental anguish by reason 
of  the death of  the deceased.

	 AIR FRANCE v. GILLEGO62 held that the purpose of  awarding moral damages 
is to enable the injured party to obtain means, diversion or amusement that will serve to 
alleviate the moral suffering he has undergone by reason of  defendant’s culpable action. 
Article 2216 of  the Civil Code provides that assessment of  damages is left to the discretion 
of  the court according to the circumstances of  each case. This discretion is limited by the 
principle that the amount awarded should not be palpably excessive as to indicate that it 
was the result of  prejudice or corruption on the part of  the trial court.  Simply put, the 
amount of  damages must be fair, reasonable and proportionate to the injury suffered.

	 It further held that in awarding moral damages for breach of  contract of  
carriage, the breach must be wanton and deliberately injurious or the one responsible 
acted fraudulently or with malice or bad faith. Not every case of  mental anguish, fright or 
serious anxiety calls for the award of  moral damages.  Where in breaching the contract 
of  carriage the airline is not shown to have acted fraudulently or in bad faith, liability 
for damages is limited to the natural and probable consequences of  the breach of  the 
obligation which the parties had foreseen or could have reasonably foreseen. In such a 
case the liability does not include moral and exemplary damages.

	 Bad faith should be established by clear and convincing evidence.  The settled rule 
is that the law always presumes good faith such that any person who seeks to be awarded 
damages due to the acts of  another has the burden of  proving that the latter acted in bad 
faith or with ill motive. Inattention to and lack of  care for the interest of  its passengers 
who are entitled to its utmost consideration, particularly as to their convenience, amount 
to bad faith which entitles the passenger to an award of  moral damages. What the law 
considers as bad faith which may furnish the ground for an award of  moral damages 
would be bad faith in securing the contract and in the execution thereof, as well as in the 
enforcement of  its terms, or any other kind of  deceit.

62	  Supra note 26. See also SUNBANUN v. GO [G.R. No. 163280. February 2, 2010].
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	 In EQUITABLE PCI BANK v. TAN63, the Court reiterates the rule that moral 
damages are meant to compensate the claimant for any physical suffering, mental 
anguish, fright, serious anxiety, besmirched reputation, wounded feelings, moral shock, 
social humiliation and similar injuries unjustly caused. In PHILIPPINE NATIONAL 
BANK V. COURT OF APPEALS, the Court held that a bank is under obligation to treat 
the accounts of  its depositors with meticulous care whether such account consists only 
of  a few hundred pesos or of  millions of  pesos. Responsibility arising from negligence 
in the performance of  every kind of  obligation is demandable. While petitioner’s 
negligence in that case may not have been attended with malice and bad faith, the banks’ 
negligence caused respondent to suffer mental anguish, serious anxiety, embarrassment 
and humiliation. In this case, the Court concluded that respondent was entitled to recover 
reasonable moral damages.

	 The unexpected cutting off  of  respondent’s electricity, which resulted in the 
stoppage of  his business operations, had caused him to suffer humiliation, mental anguish 
and serious anxiety. P50,000.00 is a reasonable award, considering the reputation and 
social standing of  respondent. As found by the CA, as an accredited supplier, respondent 
had been reposed with a certain degree of  trust by various reputable and well- established 
corporations.

	 Similarly, GO v. CORDERO64 ruled that moral damages are meant to 
compensate and alleviate the physical suffering, mental anguish, fright, serious anxiety, 
besmirched reputation, wounded feelings, moral shock, social humiliation, and similar 
injuries unjustly caused. Although incapable of  pecuniary estimation, the amount must 
somehow be proportional to and in approximation of  the suffering inflicted. Moral 
damages are not punitive in nature and were never intended to enrich the claimant at the 
expense of  the defendant. There is no hard-and-fast rule in determining what would be 
a fair and reasonable amount of  moral damages, since each case must be governed by its 
own peculiar facts. Trial courts are given discretion in determining the amount, with the 
limitation that it “should not be palpably and scandalously excessive.” Indeed, it must be 
commensurate to the loss or injury suffered.

	 In CITIBANK, N.A. v. DINOPOL65, the Court pointed out that the award 
of  moral damages should be granted in reasonable amounts depending on the facts and 
circumstances of  the case.[10]  Moral damages are meant to compensate the claimant 
for any physical suffering, mental anguish, fright, serious anxiety, besmirched reputation, 
wounded feelings, moral shock, social humiliation and similar injuries unjustly caused.

	 Finally, the Court held in CRISOSTOMO v. PEOPLE66 that in robbery with 
homicide, civil indemnity and moral damages in the amount of  P50,000.00 each is granted 
automatically in the absence of  any qualifying aggravating circumstances. These awards 
are mandatory without need of  allegation and evidence other than the death of  the victim 
owing to the fact of  the commission of  the crime.  In this case, the CA properly awarded 
the amount of  P50,000.00 as civil indemnity.  In addition, it also awarded the amount 

63	 G.R. No. 165339. August 23, 2010

64	 Supra note 5. See also METROPOLITAN BANK AND TRUST CO. v. PEREZ [G.R. No. 181842. February 5, 
2010]; and  NORTHWEST AIRLINES, INC. v. SPOUSES HESHAN [G.R. No. 179117. February 3, 2010].

65	 G.R. No. 188412. November 22, 2010

66	 G.R. No. 171526. September 1, 2010
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of  P50,000.00 as moral damages. SPOUSES CAÑEZO v. SPOUSES BAUTISTA67 
decided to give due course to it in view of  the fact that the [spouses Cañezo] satisfactorily 
proved the existence of  the factual basis of  the damages and its causal relation to the 
spouses Bautista’s acts. There was bad faith on the part of  the [spouses Bautista] when 
they built the structures upon the land not belonging to them. This wrongful act is the 
proximate cause which made the spouses Cañezo suffer mental anguish, sleepless nights 
and serious anxiety.  The spouses Cañezo positively testified about these matters.

F. Exemplary Damages

	 In GO v. CORDERO68, the Court enumerated the requirements of  an award of  
exemplary damages, such as: (1) they may be imposed by way of  example in addition to 
compensatory damages, and only after the claimant’s right to them has been established; 
(2) that they cannot be recovered as a matter of  right, their determination depending 
upon the amount of  compensatory damages that may be awarded to the claimant; and 
(3) the act must be accompanied by bad faith or done in a wanton, fraudulent, oppressive 
or malevolent manner.

	 EQUITABLE PCI BANK v. TAN69 held that the law allows the grant of  
exemplary damages to set an example for the public good. The banking system has become 
an indispensable institution in the modern world and plays a vital role in the economic 
life of  every civilized society. Whether as mere passive entities for the safekeeping and 
saving of  money or as active instruments of  business and commerce, banks have attained 
an ubiquitous presence among the people, who have come to regard them with respect 
and even gratitude and most of  all, confidence. For this reason, banks should guard 
against injury attributable to negligence or bad faith on its part. Having failed his duti to 
exercise the highest degree of  diligence, the award of  exemplary damages in the amount 
of  P50,000.00 is in order.

G. Damages in Labor Cases

	 In D.M. CONSUNJI, INC. v. GOBRES70, the Court held that absent the 
requirement of  prior notice of  termination when the termination is brought about by the 
completion of  the contract or phase thereof  for which the worker was hired, the employees 
are not entitled to nominal damages for lack of  advance notice of  their termination. 
Similarly, INTERTRANZ CONTAINER LINES, INC. v. BAUTISTA71ruled that where 
the violation of  the employee’s right to statutory due process by the employer warrants 
the payment of  indemnity in the form of  nominal damages, the amount to be addressed 
to the sound discretion of  this Court, taking into account the relevant circumstances.” 
Accordingly, when the right to due process is not violated, nominal damages should not 
be awarded.

67	 G.R. No. 170189. September 1, 2010

68	 Supra note 5. See also SPOUSES CHUNG v. ULANDAY CONSTRUCTION, INC. [G.R. No. 156038. 
October 11, 2010]; SUMBILLO v. PEOPLE [G.R. No. 167464. January 21, 2010] and SUNBANUN  v. GO 
[G.R. No. 163280. February 2, 2010]. 

69	 G.R. No. 165339. August 23, 2010

70	 G.R. No. 169170. August 8, 2010

71	 G.R. No. 187693. July 13, 2010. See also NEW PUERTO COMMERCIAL v. LOPEZ [G.R. No. 169999. July 
26, 2010]. 
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	 Furthermore, in COCA-COLA BOTTLERS PHILIPPINES, INC. v. DEL 
VILLAR72, the Court awarded in Del Villar’s favor moral and exemplary damages because 
of  his unjustified dismissal. Award of  moral and exemplary damages for an illegally 
dismissed employee is proper where the employee had been harassed and arbitrarily 
terminated by the employer. Moral damages may be awarded to compensate one for 
diverse injuries such as mental anguish, besmirched reputation, wounded feelings, and 
social humiliation occasioned by the employer’s unreasonable dismissal of  the employee.  
The Court has consistently accorded the working class a right to recover damages for 
unjust dismissals tainted with bad faith; where the motive of  the employer in dismissing 
the employee is far from noble.  The award of  such damages is based not on the Labor 
Code but on Article 220 of  the Civil Code. These damages, however, are not intended to 
enrich the illegally dismissed employee, such that, after deliberations, we find the amount 
of  P100,000.00 for moral damages and P50,000.00 for exemplary damages sufficient to 
assuage the sufferings experienced by Del Villar and by way of  example or correction for 
the public good. 

	 Likewise, in FULACHE v. ABS-CBN BROADCASTING CORPORATION73, 
the employee isalso entitled to moral damages since their dismissal was attended by bad 
faith. For having been compelled to litigate and to incur expenses to protect their rights and 
interest, the petitioners are likewise entitled to attorney’s fees. A dismissal may be contrary 
to law but by itself  alone, it does not establish bad faith to entitle the dismissed employee 
to moral damages. The award of  moral and exemplary damages cannot be justified solely 
upon the premise that the employer dismissed his employee without authorized cause and 
due process. Considering that there is no clear and convincing evidence showing that the 
termination of  the employees’s services had been carried out in an arbitrary, capricious 
and malicious manner, the award of  moral and exemplary damages is not warranted.

	 Furthermore, LAMBERT PAWNBROKERS and JEWELRY 
CORPORATION v. BINAMIRA74 ruled that a dismissal may be contrary to law but by 
itself  alone, but it does not establish bad faith to entitle the dismissed employee to moral 
damages. The award of  moral and exemplary damages cannot be justified solely upon 
the premise that the employer dismissed his employee without authorized cause and due 
process.

	 However, the award of  attorney’s fee is warranted pursuant to Article 111 of  the 
Labor Code. Ten (10%) percent of  the total award is usually the reasonable amount of  
attorney’s fees awarded. It is settled that where an employee was forced to litigate and, 
thus, incur expenses to protect his rights and interest, the award of  attorney’s fees is legally 
and morally justifiable.

	 Finally, ALIVIADO v. PROCTER & GAMBLE PHILS., INC.75 held that 
moral and exemplary damages were recoverable where the dismissal of  an employee was 

72	 G.R. No.  163091. October 6, 2010 See also PEÑAFLOR v. OUTDOOR CLOTHING MANUFACTURING 
CORPORATION [G.R. No. 177114. April 13, 2010]; SESSION DELIGHTS ICE CREAM AND FAST 
FOODS v. CA [G.R. No. 172149. February 8, 2010]; SHIMIZU PHILS. CONTRACTORS, INC. v. 
CALLANTA [G.R. No. 165923. September 29, 2010]; TALAM v. NLRC [G.R. No. 175040. April 6, 2010]; 
and WENSHA SPA CENTER, INC. v. YUNG [G.R. No. 185122. August 16, 2010].

73	 G.R. No. 183810. January 21, 2010]

74	 G.R. No. 170464. July 12, 2010

75	 G.R. No. 160506. March 9, 2010
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attended by bad faith or fraud or constituted an act oppressive to labor or was done in a 
manner contrary to morals, good customs or public policy. It also held that attorney’s fees 
may likewise be awarded to the concerned petitioners who were illegally dismissed in bad 
faith and were compelled to litigate or incur expenses to protect their rights by reason of  
the oppressive acts of  the employer.

H. Damages in Cases of  Rape and Acts of  Lasciviousness

	 In PEOPLE v. ALCAZAR76, civil indemnity, which is actually in the nature of  
actual or compensatory damages, is mandatory upon the finding of  the fact of  rape.  In the 
same way, moral damages in rape cases should be awarded without need of  showing that 
the victim suffered trauma of  mental, physical, and psychological sufferings constituting 
the basis thereof. These are too obvious to still require their recital at the trial by the 
victim, since we even assume and acknowledge such agony as a gauge of  her credibility. 
In this case, no aggravating circumstance can be appreciated to warrant the award of  
exemplary damages.

	 In MADSALI v. PEOPLE77, the Court said that even if  the penalty of  death is 
not to be imposed because of  the prohibition in Rep.Act No. 9346, the civil indemnity of  
P75,000.00 is proper, because it is not dependent on the actual imposition of  the death 
penalty but on the fact that qualifying circumstances warranting the imposition of  the 
death penalty attended the commission of  the offense. While R.A. No. 9346 prohibits the 
imposition of  the death penalty, the fact remains that the penalty provided for by the law 
for a heinous offense is still death, and the offense is still heinous.

	 Finally, PEOPLE v. ALFREDO78 that for sexually assaulting a pregnant married 

76	 G.R. No. 186494. September 15, 2010. See also PEOPLE v. CABANILLA [G.R. No. 185839. November 
17, 2010]; PEOPLE v. CASTILLO [G.R. No. 186533. August 9, 2010]; PEOPLE v. LARDISABAY [G.R. 
No. 185716. September 29, 2010]; PEOPLE v. LASANAS [G.R. No. 183829. September 6, 2010]; PEOPLE 
v. LEONARDO [G.R. No. 181036. July 6, 2010]; PEOPLE v. MACAFE [G.R. No. 185616. November 24, 
2010]; and PEOPLE v. TAMANO [G.R. No. 188855. December 8, 2010].

77	 G.R. No. 179570. February 4, 2010

78	 G.R. No. 188560. December 15, 2010. The following cases further illustrate the award of  damages in cases 
of  rape – PEOPLE v. MAYINGQUE [G.R. No. 179709. July 6, 2010]; PEOPLE v. AMATORIO [G.R. No. 
175837. August 8, 2010]; PEOPLE v. AMPER [G.R. No. 172708. May 5, 2010]; PEOPLE v. ASIS [G.R. No. 
179935. April 19, 2010]; PEOPLE v. AYADE [G.R. No. 188561. January 15, 2010]; PEOPLE v. BAGOS [G.R. 
No. 177152. January 6, 2010]; PEOPLE v. BARCELA [G.R. No. 179948. December 8, 2010]; PEOPLE v. 
BELO [G.R. No. 187075. July 5, 2010]; PEOPLE v. BODOSO [G.R. NO. 188129. July 5, 2010]; PEOPLE 
v. CADAP [G.R. No. 190633. July 5, 2010]; PEOPLE v. CASTRO [G.R. No. 188901. December 15, 2010]; 
PEOPLE v. CELOCELO [G.R. No. 173798. December 15, 2010]; PEOPLE v. DACALLO [G.R. No. 189807. 
July 5, 2010]; PEOPLE v. DALIPE [G.R. NO. 187154. April 23, 2010]; PEOPLE v. DEGAY [G.R. No. 
182526. August 25, 2010]; PEOPLE v. DOCUMENTO [G.R. No. 188706. March 17, 2010]; PEOPLE v. 
DOMINGUEZ [G.R. No. 180914. November 24, 2010]; PEOPLE v. FLORES [G.R. No. 177355. December 
15, 2010]; PEOPLE v. FONTILLAS [G.R. No. 184177. December 15, 2010]; PEOPLE v. GARCIA [G.R. 
No. 177740. April 5, 2010]; PEOPLE v. GUILLERMO [G.R. No. 177138. January 26, 2010]; PEOPLE 
v. HIPONA [G.R. No. 185709. February 18, 2010]; PEOPLE v. IROY [G.R. No. 187743. March 3, 2010]; 
PEOPLE v. LINDO [G.R. No. 189818. August 9, 2010]; PEOPLE v. LOLOS [G.R. No. 189092. August 19, 
2010]; PEOPLE v. MACAPANAS [G.R. No. 187049. May 4, 2010]; PEOPLE v. MATUNHAY [G.R. No. 
178274. March 5, 2010]; PEOPLE v. MIRANDA [G.R. No. 176634. April 5, 2010]; PEOPLE v. NACHOR 
[G.R. No. 177779. December 14, 2010]; PEOPLE v. OBINA [G.R. No. 186540. April 14, 2010]; PEOPLE 
v. OFEMIANO [G.R. No. 187155. February 1, 2010]; PEOPLE v. OGAN [G.R. No. 186461. July 5, 2010]; 
PEOPLE v. OLIMBA [G.R. No. 185008. September 22, 2010]; PEOPLE v. PACHECO [G.R. No. 187742. 
April 20, 201]; PEOPLE v. PALMA [G.R. No. 189279. March 9, 2010]; PEOPLE v. PANITERCE [G.R. No. 
186382. April 5, 2010]; PEOPLE v. POJO [G.R. No. 183709. December 6, 2010]; PEOPLE v. QUIROS 
[G.R. No. 188600. July 13, 2010]; PEOPLE v. REPUBLO [G.R. No. 172962. July 8, 2010]; PEOPLE v. 
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woman, the accused had shown moral corruption, perversity, and wickedness. He has 
grievously wronged the institution of  marriage. The imposition then of  exemplary 
damages by way of  example to deter others from committing similar acts or for correction 
for the public good is warranted.” Notably, there were instances wherein exemplary 
damages were awarded despite the absence of  an aggravating circumstance.

	 Citing the Catubig case, the Court explained that exemplary or corrective damages, 
also known as “punitive” or “vindictive” damages, are intended to serve as a deterrent to 
serious wrong doings, and as a vindication of  undue sufferings and wanton invasion of  the 
rights of  an injured or a punishment for those guilty of  outrageous conduct. These terms 
are generally, but not always, used interchangeably. In common law, there is preference 
in the use of  exemplary damages when the award is to account for injury to feelings and 
for the sense of  indignity and humiliation suffered by a person as a result of  an injury 
that has been maliciously and wantonly inflicted, the theory being that there should be 
compensation for the hurt caused by the highly reprehensible conduct of  the defendant 
— associated with such circumstances as willfulness, wantonness, malice, gross negligence 
or recklessness, oppression, insult or fraud or gross fraud — that intensifies the injury. The 
terms punitive or vindictive damages are often used to refer to those species of  damages 
that may be awarded against a person to punish him for his outrageous conduct. In either 
case, these damages are intended in good measure to deter the wrongdoer and others like 
him from similar conduct in the future.

	 Being corrective in nature, exemplary damages, therefore, can be awarded, not 
only in the presence of  an aggravating circumstance, but also where the circumstances 
of  the case show the highly reprehensible or outrageous conduct of  the offender.  In 
much the same way as Article 2230 prescribes an instance when exemplary damages 
may be awarded, Article 2229, the main provision, lays down the very basis of  the award. 
Thus, in  PEOPLE V. MATRIMONIO, the Court imposed exemplary damages to 
deter other fathers with perverse tendencies or aberrant sexual behavior from sexually 
abusing their own daughters. Also, in PEOPLE V. CRISTOBAL, the Court awarded 
exemplary damages on account of  the moral corruption, perversity and wickedness of  
the accused in sexually assaulting a pregnant married woman. Recently, in PEOPLE OF 
THE PHILIPPINES V. CRISTINO CAÑADA, PEOPLE OF THE PHILIPPINES 
V. PEPITO NEVERIO and THE PEOPLE OF THE PHILIPPINES V. LORENZO 
LAYCO, SR., the Court awarded exemplary damages to set a public example, to serve as 
deterrent to elders who abuse and corrupt the youth, and to protect the latter from sexual 
abuse.   

	 In these cases, the Court used as basis Article 2229, rather than Article 2230, to 
justify the award of  exemplary damages. Indeed, to borrow Justice Carpio Morales’ words 

SACE [G.R. No. 178063. April 5, 2010]; PEOPLE v. SALAZAR [G.R. No. 181900. October 20, 2010]; 
PEOPLE v. SOBUSA [G.R. No. 181083. January 21, 2010]; PEOPLE v. VILLANUEVA [G.R. No. 181829. 
September 1, 2010]; PEOPLE v. VILLARINO [G.R. No. 185012. March 5, 2010]; PEOPLE v. DIMANAWA 
[G.R. No. 184600. March 9, 2010]; SERRANO v. PEOPLE [G.R. No. 175023. July 5, 2010]; PEOPLE v. 
CABIGQUEZ [G.R. No. 185708. September 29, 2010]; FLORDELIZ v. PEOPLE [G.R. No. 186441. March 
3, 2010]; PEOPLE v. BARTOLINI [G.R. No. 179498. August 3, 2010]; PEOPLE v. PALER [G.R. No. 186411. 
July 5, 2010]; PEOPLE v. RELLOTA [G.R. No. 168103. August 3, 2010]; PEOPLE v. ALFONSO [G.R. No. 
182094. August 18, 2010]; PEOPLE v. ALEJANDRO [G.R. No. 186232. September 27, 2010]; PEOPLE v. 
CABIGQUEZ [G.R. No. 185708. September 29, 2010]; PEOPLE v. AGUILAR [G.R. No. 185206. August 
25, 2010]; PEOPLE v. ALARCON [G.R. No. 177219. July 9, 2010]; PEOPLE v. DE GUZMAN [G.R. No. 
188352. September 1, 2010]; PEOPLE v. LLANAS [G.R. No. 190616. June 29, 2010]; PEOPLE v. FLORES 
[G.R. No. 188315. August 25, 2010]; and PEOPLE v. ABELLA [G.R. No. 177295. January 6, 2010].
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in her separate opinion in PEOPLE OF THE PHILIPPINES V. DANTE GRAGASIN 
Y PAR, “[t]he application of  Article 2230 of  the Civil Code strictissimi juris in such cases, 
as in the present one, defeats the underlying public policy behind the award of  exemplary 
damages — to set a public example or correction for the public good.”

I. Damages in Case of  Death

	 PEOPLE v. COMBATE79 held that when death occurs due to a crime, the 
following may be recovered: (1) civil indemnity ex delicto for the death of  the victim; 
(2) actual or compensatory damages; (3) moral damages; (4) exemplary damages; (5) 
attorney’s fees and expenses of  litigation; and (6) interest, in proper cases.

	 In ATIZADO v. PEOPLE80, the amounts for death indemnity and moral 
damages were raised to P75,000.00 to accord with prevailing case law; and that exemplary 
damages of  P30,000.00 due to the attendance of  treachery should be further awarded. 
The award of  actual damages of  P30,000.00 is upheld for being supported by the record. 
The increase of  the penalty or a shift to a graver felony underscores the exacerbation 
of  the offense by the attendance of  aggravating circumstances, whether ordinary or 
qualifying, in its commission. Unlike the criminal liability which is basically a State 
concern, the award of  damages, however is likewise, if  not primarily, intended for the 
offended party who suffers thereby. It would make little sense for an award of  exemplary 
damages to be due the private offended party when the aggravating circumstance is 
ordinary but to be withheld when it is qualifying. The ordinary or qualifying nature of  
an aggravating circumstance is a distinction that should only be of  consequence to the 
criminal, rather than to the civil liability of  the offender. Relative to the civil aspect of  
the case, an aggravating circumstance, whether ordinary or qualifying, should entitle the 
offended party to an award of  exemplary damages within the meaning of  Article 2230 of  
the Civil Code.

	 In PEOPLE v. ROXAS81, the Court ruled that even if  the penalty of  death 
is not to be imposed on the appellant because of  the prohibition in Rep.Act No. 9346, 
the civil indemnity of  P75,000.00 is still proper because, following the rationcination 
in People v. Victor, the said award is not dependent on the actual imposition of  the 
death penalty but on the fact that qualifying circumstances warranting the imposition 
of  the death penalty attended the commission of  the offense. The award of  P75,000.00 
shows “not only a reaction to the apathetic societal perception of  the penal law and the 
financial fluctuations over time but also the expression of  the displeasure of  the court 
of  the incidence of  heinous crimes against chastity.” The litmus test therefore, in the 
determination of  the civil indemnity is the heinous character of  the crime committed, 
which would have warranted the imposition of  the death penalty, regardless of  whether 
the penalty actually imposed is reduced to reclusion perpetua.
	
	 In PEOPLE v. AMINOLA82, the civil indemnity of  PhP 50,000 was given 
without need of  proof  other than the fact of  death as a result of  the crime and proof  of  
the accused’s responsibility for it. If, however, the commission of  robbery with homicide 

79	 G.R. No. 189301. December 15, 2010. See also PEOPLE v. LOPEZ [G.R. No. 176354. August 3, 2010] and 
PEOPLE v. TIBON [G.R. No. 188320. June 29, 2010]. 

80	 G.R. No. 173822. October 13, 2010. See also PEOPLE v. BAUTISTA [G.R. No. 188601. June 29, 2010]. 

81	 G.R. No. 172604. August 17, 2010

82	 G.R. No. 178062. September 8, 2010
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is attended by a qualifying aggravating circumstance, as here, that requires the imposition 
of  the death penalty (such as the use of  an unlicensed firearm), the civil indemnity for the 
victim shall be PhP 75,000. Moral damages awarded in the amount of  PhP 50,000 must 
also be increased to PhP 75,000 pursuant to current jurisprudence.

	 PEOPLE v. ASIS83 ruled that documentary evidence should be presented 
to substantiate a claim for damages for loss of  earning capacity. By way of  exception, 
damages therefore may be awarded despite the absence of  documentary evidence 
provided that there is testimony that the victim was either (1) self-employed earning less 
than the minimum wage under current labor laws, and judicial notice may be taken of  
the fact that in the victim’s line of  work no documentary evidence is available; or (2) 
employed as a daily-wage worker earning less than the minimum wage under current 
labor laws.

	 Finally, in TAMAYO v. SEÑORA84, the Court held that the award of  damages 
for loss of  earning capacity is concerned with the determination of  losses or damages 
sustained by the relatives of  the deceased, as dependents and intestate heirs of  the 
deceased. This consists not of  the full amount of  his earnings, but of  the support which 
they received or would have received from him had he not died as a consequence of  the 
negligent act. Thus, the amount recoverable is not the loss of  the victim’s entire earnings, 
but rather the loss of  that portion of  the earnings which the beneficiary would have 
received. Below is the computation to be followed:

Net Earning Capacity = life expectancy x (gross annual income - 
reasonable and necessary living expenses).

	 Life expectancy shall be computed by applying the formula (2/3 x [80 - age at 
death]) adopted from the American Expectancy Table of  Mortality or the Actuarial of  
Combined Experience Table of  Mortality. Hence, the lower court erred in modifying the 
formula and using the retirement age of  the members of  the PNP instead of  “80.” On 
the other hand, gross annual income requires the presentation of  documentary evidence 
for the purpose of  proving the victim’s annual income. The victim’s heirs presented in 
evidence Señora’s pay slip from the PNP, showing him to have had a gross monthly salary 
of  P12,754.00. Meanwhile, the victim’s net income was correctly pegged at 50% of  his 
gross income in the absence of  proof  as regards the victim’s living expenses.

	 Likewise, in PEOPLE v. BUSTAMANTE85, the Court held that it is well settled 
that the factors that should be taken into account in determining the compensable amount 
of  lost earnings are: (1) the number of  years for which the victim would otherwise have 
lived; (2) the rate of  loss sustained by the heirs of  the deceased. The unearned income of  
Romeleo is computed as follows:

83	 G.R. No. 177573. July 7, 2010. See also PEOPLE v. BASADA [G.R. No. 185840. June 29, 2010].

84	 G.R. No. 176946. November 15, 2010

85	 G.R. No. 172357. March 19, 2010.
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Unearned Income = 2/3 (80 – 3028) [(P15,000.00 x 12) – ½ (P15,000.00 x 12)]
= 2/3 (50) (P180,000.00 – P90,000.00)
= 2/3 (50) (P90,000.00)
= 9,000,000.00/3
= P 3,000,000.0086

••• •••

86	 The following cases also illustrate the award of  damages in cases involving death – ILISAN v. PEOPLE [G.R. 
No. 179487. November 15, 2010]; PEOPLE v. ATADERO [G.R. No. 183455. October 20, 2010]; PEOPLE v. 
TENOSO [G.R. No. 188975. July 5, 2010]; PEOPLE v. BALUNTONG [G.R. No. 182061. March 15, 2010]; 
PEOPLE v. BARDE [G.R. No. 183094. September 22, 2010]; PEOPLE v. BARON [G.R. No. 185209. June 
28, 2010]; PEOPLE v. CALONGE [G.R. No. 182793. July 5, 2010]; PEOPLE v. DELA CRUZ [G.R. No. 
187683. February 11, 2010]; PEOPLE v. DELA CRUZ [G.R. No. 188353. February 16, 2010]; PEOPLE v. 
DERI [G.R. No. 166566. November 23, 2010]; PEOPLE v. ELARCOSA [G.R. No. 186539. June 29, 2010]; 
PEOPLE v. ESCOTON [G.R. No. 183577. February 1, 2010]; PEOPLE v. FRANCISCO [G.R. No. 192818. 
November 17, 2010]; PEOPLE v. GARBIDA [G.R. No. 188569. July 13, 2010]; PEOPLE v. GUTIERREZ 
[G.R. No. 188602. February 4, 2010]; PEOPLE v. LABAGALA [G.R. No. 184603. August 2, 2010]; PEOPLE 
v. LALONGISIP [G.R. No. 188331. June 16, 2010]; PEOPLE v. LATOSA [G.R. No. 186128. June 23, 2010]; 
PEOPLE v. LAUGA [G.R. No. 186228. March 15, 2010]; PEOPLE v. LUCERO [G.R. No.  179044. December 
6, 2010]; PEOPLE v. MANULIT [G.R. No. 192581. November 17, 2010]; PEOPLE v. NAPALIT [G.R. 
No. 181247. March 19, 2010]; PEOPLE v. NARZABAL [G.R. No. 174066. October 12, 2010]; PEOPLE 
v. NAZARENO [G.R. No. 180915. August 9, 2010]; PEOPLE v. ORTIZ [G.R. NO. 188704. July 7, 2010]; 
PEOPLE v. RELOS [G.R. No. 189326. November 24, 2010]; PEOPLE v. SANCHEZ [G.R. No. 188610. 
June 29, 2010]; PEOPLE v. SERENAS [G.R. No. 188124. June 29, 2010]; PEOPLE v. TABARNERO [G.R. 
No. 168169. February 24, 2010]; PEOPLE v. MORTERA [G.R. NO. 188104. April 23, 2010]; QUIDET 
v. PEOPLE [G.R. No. 170289. 2010]; SEGURITAN v. PEOPLE [G.R. No. 172896. April 19, 2010]; and 
PEOPLE v. BEDUYA [G.R. No. 175315. August 9, 2010].
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PREAMBLE

	 The States Parties to this Statute,

	 Conscious that all peoples are united by common bonds, their cultures pieced 
together in a shared heritage, and concerned that this delicate mosaic may be shattered at 
any time,

	 Mindful  that during this century millions of  children, women and men have 
been victims of  unimaginable atrocities that deeply shock the conscience of  humanity,

	 Recognizing that such grave crimes threaten the peace, security and well-being 
of  the world,

	 Affirming  that the most serious crimes of  concern to the international 
community as a whole must not go unpunished and that their effective prosecution must 
be ensured by taking measures at the national level and by enhancing international 
cooperation,

	 Determined to put an end to impunity for the perpetrators of  these crimes and 
thus to contribute to the prevention of  such crimes,

	 Recalling that it is the duty of  every State to exercise its criminal jurisdiction 
over those responsible for international crimes,

	 Reaffirming the Purposes and Principles of  the Charter of  the United Nations, 
and in particular that all States shall refrain from the threat or use of  force against the 
territorial integrity or political independence of  any State, or in any other manner 
inconsistent with the Purposes of  the United Nations,

	 Emphasizing in this connection that nothing in this Statute shall be taken as 
authorizing any State Party to intervene in an armed conflict or in the internal affairs of  
any State,

	 Determined to these ends and for the sake of  present and future generations, 
to establish an independent permanent International Criminal Court in relationship with 
the United Nations system, with jurisdiction over the most serious crimes of  concern to 
the international community as a whole,

	 Emphasizing  that the International Criminal Court established under this 
Statute shall be complementary to national criminal jurisdictions,
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	 Resolved to guarantee lasting respect for and the enforcement of  international 
justice,

	 Have agreed as follows
 

PART 1. ESTABLISHMENT OF THE COURT
 

Article 1
	
	 The Court
	
	 An International Criminal Court (“the Court”) is hereby established. It shall be a 
permanent institution and shall have the power to exercise its jurisdiction over persons for 
the most serious crimes of  international concern, as referred to in this Statute, and shall 
be complementary to national criminal jurisdictions. The jurisdiction and functioning of  
the Court shall be governed by the provisions of  this Statute.
 
Article 2

	 Relationship of  the Court with the United Nations
            
	 The Court shall be brought into relationship with the United Nations 
through an agreement to be approved by the Assembly of  States Parties to this 
Statute and thereafter concluded by the President of  the Court on its behalf.  
 
Article 3

	 Seat of  the Court

1.	 The seat of  the Court shall be established at The Hague in the Netherlands 
(“the host State”). 

2.	 The Court shall enter into a headquarters agreement with the host 
State, to be approved by the Assembly of  States Parties and thereafter 
concluded by the President of  the Court on its behalf.

3.	 The Court may sit elsewhere, whenever it considers it desirable, as 
provided in this Statute.

 
Article 4

	 Legal status and powers of  the Court

1.	 The Court shall have international legal personality. It shall also have 
such legal capacity as may be necessary for the exercise of  its functions 
and the fulfilment of  its purposes.

2.	 The Court may exercise its functions and powers, as provided in this 



191Volume 36, Number 2 & 3 - (April - September 2011)

Rome Statute of the International Criminal Court

Statute, on the territory of  any State Party and, by special agreement, on 
the territory of  any other State.

 

PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW
 

Article 5

	 Crimes within the jurisdiction of  the Court

1.	 The jurisdiction of  the Court shall be limited to the most serious crimes of  
concern to the international community as a whole. The Court has jurisdiction 
in accordance with this Statute with respect to the following crimes:

a.	 The crime of  genocide;
b.	 Crimes against humanity;
c.	 War crimes;
d.	 The crime of  aggression.

2.	 The Court shall exercise jurisdiction over the crime of  aggression once 
a provision is adopted in accordance with articles 121 and 123 defining 
the crime and setting out the conditions under which the Court shall 
exercise jurisdiction with respect to this crime. Such a provision shall be 
consistent with the relevant provisions of  the Charter of  the United Nations. 

Article 6

	 Genocide

	 For the purpose of  this Statute, “genocide” means any of  the following acts 
committed with intent to destroy, in whole or in part, a national, ethnical, racial or 
religious group, as such:

a.	 Killing members of  the group;
b.	 Causing serious bodily or mental harm to members of  the group;
c.	 Deliberately inflicting on the group conditions of  life calculated to bring 

about its physical destruction in whole or in part;
d.	 Imposing measures intended to prevent births within the group;
e.	 Forcibly transferring children of  the group to another group. 
 

Article 7

	 Crimes against humanity

1.	 For the purpose of  this Statute, “crime against humanity” means any of  the 
following acts when committed as part of  a widespread or systematic attack 
directed against any civilian population, with knowledge of  the attack:
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a.	 Murder;
b.	 Extermination;
c.	 Enslavement;
d.	 Deportation or forcible transfer of  population;
e.	 Imprisonment or other severe deprivation of  physical liberty in violation 

of  fundamental rules of  international law;
f.	 Torture;
g.	 Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 

sterilization, or any other form of  sexual violence of  comparable gravity;
h.	 Persecution against any identifiable group or collectivity on political, 

racial, national, ethnic, cultural, religious, gender as defined in paragraph 
3, or other grounds that are universally recognized as impermissible 
under international law, in connection with any act referred to in this 
paragraph or any crime within the jurisdiction of  the Court;

i.	 Enforced disappearance of  persons;
j.	 The crime of  apartheid;
k.	 Other inhumane acts of  a similar character intentionally causing great 

suffering, or serious injury to body or to mental or physical health.

2.	 For the purpose of  paragraph 1:

a.	 “Attack directed against any civilian population” means a course 
of  conduct involving the multiple commission of  acts referred to in 
paragraph 1 against any civilian population, pursuant to or in furtherance 
of  a State or organizational policy to commit such attack;

b.	 “Extermination” includes the intentional infliction of  conditions of  
life, inter alia the deprivation of  access to food and medicine, calculated 
to bring about the destruction of  part of  a population;

c.	 “Enslavement” means the exercise of  any or all of  the powers attaching 
to the right of  ownership over a person and includes the exercise of  such 
power in the course of  trafficking in persons, in particular women and 
children;

d.	 “Deportation or forcible transfer of  population” means forced 
displacement of  the persons concerned by expulsion or other coercive 
acts from the area in which they are lawfully present, without grounds 
permitted under international law;

e.	 “Torture” means the intentional infliction of  severe pain or suffering, 
whether physical or mental, upon a person in the custody or under the 
control of  the accused; except that torture shall not include pain or 
suffering arising only from, inherent in or incidental to, lawful sanctions;

f.	 “Forced pregnancy” means the unlawful confinement of  a woman forcibly 
made pregnant, with the intent of  affecting the ethnic composition of  any 
population or carrying out other grave violations of  international law. 
This definition shall not in any way be interpreted as affecting national 
laws relating to pregnancy;
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g.	 “Persecution” means the intentional and severe deprivation of  
fundamental rights contrary to international law by reason of  the identity 
of  the group or collectivity;

h.	 “The crime of  apartheid” means inhumane acts of  a character similar 
to those referred to in paragraph 1, committed in the context of  an 
institutionalized regime of  systematic oppression and domination by one 
racial group over any other racial group or groups and committed with 
the intention of  maintaining that regime;

i.	 “Enforced disappearance of  persons” means the arrest, detention 
or abduction of  persons by, or with the authorization, support or 
acquiescence of, a State or a political organization, followed by a refusal 
to acknowledge that deprivation of  freedom or to give information on 
the fate or whereabouts of  those persons, with the intention of  removing 
them from the protection of  the law for a prolonged period of  time.

3.	 For the purpose of  this Statute, it is understood that the term “gender” refers to 
the two sexes, male and female, within the context of  society. The term “gender” 
does not indicate any meaning different from the above.

Article 8

	 War crimes

1.	 The Court shall have jurisdiction in respect of  war crimes in particular when 
committed as part of  a plan or policy or as part of  a large-scale commission of  
such crimes.

2.	 For the purpose of  this Statute, “war crimes” means:

a.	 Grave breaches of  the Geneva Conventions of  12 August 1949, namely, 
any of  the following acts against persons or property protected under the 
provisions of  the relevant Geneva Convention:

i.	 Wilful killing;
ii.	 Torture or inhuman treatment, including biological experiments;
iii.	 Wilfully causing great suffering, or serious injury to body or health;
iv.	 Extensive destruction and appropriation of  property, not justified by 

military necessity and carried out unlawfully and wantonly;
v.	 Compelling a prisoner of  war or other protected person to serve in 

the forces of  a hostile Power;
vi.	 Wilfully depriving a prisoner of  war or other protected person of  the 

rights of  fair and regular trial;
vii.	 Unlawful deportation or transfer or unlawful confinement;
viii.	Taking of  hostages.
 

b.	 Other serious violations of  the laws and customs applicable in international 
armed conflict, within the established framework of  international law, 
namely, any of  the following acts:
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i.	 Intentionally directing attacks against the civilian population as such 
or against individual civilians not taking direct part in hostilities;

ii.	 Intentionally directing attacks against civilian objects, that is, objects 
which are not military objectives;

iii.	 Intentionally directing attacks against personnel, installations, 
material, units or vehicles involved in a humanitarian assistance or 
peacekeeping mission in accordance with the Charter of  the United 
Nations, as long as they are entitled to the protection given to civilians 
or civilian objects under the international law of  armed conflict;

iv.	 Intentionally launching an attack in the knowledge that such attack 
will cause incidental loss of  life or injury to civilians or damage to 
civilian objects or widespread, long-term and severe damage to the 
natural environment which would be clearly excessive in relation to 
the concrete and direct overall military advantage anticipated;

v.	 Attacking or bombarding, by whatever means, towns, villages, 
dwellings or buildings which are undefended and which are not 
military objectives;

vi.	 Killing or wounding a combatant who, having laid down his arms or 
having no longer means of  defence, has surrendered at discretion;

vii.	 Making improper use of  a flag of  truce, of  the flag or of  the military 
insignia and uniform of  the enemy or of  the United Nations, as well 
as of  the distinctive emblems of  the Geneva Conventions, resulting 
in death or serious personal injury;

viii.	 The transfer, directly or indirectly, by the Occupying Power of  
parts of  its own civilian population into the territory it occupies, or 
the deportation or transfer of  all or parts of  the population of  the 
occupied territory within or outside this territory;

ix.	 Intentionally directing attacks against buildings dedicated to religion, 
education, art, science or charitable purposes, historic monuments, 
hospitals and places where the sick and wounded are collected, 
provided they are not military objectives;

x.	 Subjecting persons who are in the power of  an adverse party to 
physical mutilation or to medical or scientific experiments of  any 
kind which are neither justified by the medical, dental or hospital 
treatment of  the person concerned nor carried out in his or her 
interest, and which cause death to or seriously endanger the health 
of  such person or persons;

xi.	 Killing or wounding treacherously individuals belonging to the 
hostile nation or army;

xii.	 Declaring that no quarter will be given;
xiii.	 Destroying or seizing the enemy’s property unless such destruction or 

seizure be imperatively demanded by the necessities of  war;
xiv.	 Declaring abolished, suspended or inadmissible in a court of  law the 

rights and actions of  the nationals of  the hostile party;
xv.	 Compelling the nationals of  the hostile party to take part in the 

operations of  war directed against their own country, even if  they 
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were in the belligerent’s service before the commencement of  the 
war;

xvi.	 Pillaging a town or place, even when taken by assault;
xvii.	 Employing poison or poisoned weapons;
xviii.	 Employing asphyxiating, poisonous or other gases, and all analogous 

liquids, materials or devices;
xix.	 Employing bullets which expand or flatten easily in the human body, 

such as bullets with a hard envelope which does not entirely cover the 
core or is pierced with incisions;

xx.	 Employing weapons, projectiles and material and methods of  warfare 
which are of  a nature to cause superfluous injury or unnecessary 
suffering or which are inherently indiscriminate in violation of  the 
international law of  armed conflict, provided that such weapons, 
projectiles and material and methods of  warfare are the subject of  
a comprehensive prohibition and are included in an annex to this 
Statute, by an amendment in accordance with the relevant provisions 
set forth in articles 121 and 123;

xxi.	 Committing outrages upon personal dignity, in particular humiliating 
and degrading treatment;

xxii.	 Committing rape, sexual slavery, enforced prostitution, forced 
pregnancy, as defined in article 7, paragraph 2 (f), enforced 
sterilization, or any other form of  sexual violence also constituting a 
grave breach of  the Geneva Conventions;

xxiii.	 Utilizing the presence of  a civilian or other protected person to 
render certain points, areas or military forces immune from military 
operations;

xxiv.	 Intentionally directing attacks against buildings, material, medical 
units and transport, and personnel using the distinctive emblems of  
the Geneva Conventions in conformity with international law;

xxv.	 Intentionally using starvation of  civilians as a method of  warfare by 
depriving them of  objects indispensable to their survival, including 
wilfully impeding relief  supplies as provided for under the Geneva 
Conventions;

xxvi.	 Conscripting or enlisting children under the age of  fifteen years into 
the national armed forces or using them to participate actively in 
hostilities.

 
c.	 In the case of  an armed conflict not of  an international character, serious 

violations of  article 3 common to the four Geneva Conventions of  12 August 
1949, namely, any of  the following acts committed against persons taking no 
active part in the hostilities, including members of  armed forces who have 
laid down their arms and those placed hors de combat by sickness, wounds, 
detention or any other cause:

 
i.	 Violence to life and person, in particular murder of  all kinds, 

mutilation, cruel treatment and torture;
ii.	 Committing outrages upon personal dignity, in particular humiliating 
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and degrading treatment;
iii.	 Taking of  hostages;
iv.	 The passing of  sentences and the carrying out of  executions without 

previous judgement pronounced by a regularly constituted court, 
affording all judicial guarantees which are generally recognized as 
indispensable.

d.	 Paragraph 2 (c) applies to armed conflicts not of  an international character 
and thus does not apply to situations of  internal disturbances and tensions, 
such as riots, isolated and sporadic acts of  violence or other acts of  a similar 
nature.

e.	 Other serious violations of  the laws and customs applicable in armed 
conflicts not of  an international character, within the established framework 
of  international law, namely, any of  the following acts:

 
i.	 Intentionally directing attacks against the civilian population as such 

or against individual civilians not taking direct part in hostilities;
ii.	 Intentionally directing attacks against buildings, material, medical 

units and transport, and personnel using the distinctive emblems of  
the Geneva Conventions in conformity with international law;

iii.	 Intentionally directing attacks against personnel, installations, 
material, units or vehicles involved in a humanitarian assistance or 
peacekeeping mission in accordance with the Charter of  the United 
Nations, as long as they are entitled to the protection given to civilians 
or civilian objects under the international law of  armed conflict;

iv.	 Intentionally directing attacks against buildings dedicated to religion, 
education, art, science or charitable purposes, historic monuments, 
hospitals and places where the sick and wounded are collected, 
provided they are not military objectives;

v.	 Pillaging a town or place, even when taken by assault;
vi.	 Committing rape, sexual slavery, enforced prostitution, forced 

pregnancy, as defined in article 7, paragraph 2 (f), enforced sterilization, 
and any other form of  sexual violence also constituting a serious 
violation of  article 3 common to the four Geneva Conventions;

vii.	 Conscripting or enlisting children under the age of  fifteen years 
into armed forces or groups or using them to participate actively in 
hostilities;

viii.	 Ordering the displacement of  the civilian population for reasons 
related to the conflict, unless the security of  the civilians involved or 
imperative military reasons so demand;

ix.	 Killing or wounding treacherously a combatant adversary;
x.	 Declaring that no quarter will be given;
xi.	 Subjecting persons who are in the power of  another party to the 

conflict to physical mutilation or to medical or scientific experiments 
of  any kind which are neither justified by the medical, dental or 
hospital treatment of  the person concerned nor carried out in his 
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or her interest, and which cause death to or seriously endanger the 
health of  such person or persons;

xii.	 Destroying or seizing the property of  an adversary unless such 
destruction or seizure be imperatively demanded by the necessities 
of  the conflict;

 
f.	 Paragraph 2 (e) applies to armed conflicts not of  an international character 

and thus does not apply to situations of  internal disturbances and tensions, 
such as riots, isolated and sporadic acts of  violence or other acts of  a similar 
nature. It applies to armed conflicts that take place in the territory of  a State 
when there is protracted armed conflict between governmental authorities 
and organized armed groups or between such groups.

3.	 Nothing in paragraph 2 (c) and (e) shall affect the responsibility of  a Government 
to maintain or re-establish law and order in the State or to defend the unity and 
territorial integrity of  the State, by all legitimate means.

 
Article 9

	 Elements of  Crimes

1.	 Elements of  Crimes shall assist the Court in the interpretation and application 
of  articles 6, 7 and 8. They shall be adopted by a two-thirds majority of  the 
members of  the Assembly of  States Parties.

2.	 Amendments to the Elements of  Crimes may be proposed by:

(a)     Any State Party;
(b)     The judges acting by an absolute majority;
(c)     The Prosecutor.

Such amendments shall be adopted by a two-thirds majority of  the members of  
the Assembly of  States Parties.

3.	 The Elements of  Crimes and amendments thereto shall be consistent with this 
Statute.

 
Article 10
   
             Nothing in this Part shall be interpreted as limiting or prejudicing in any way 
existing or developing rules of  international law for purposes other than this Statute.  
   
Article 11

	 Jurisdiction ratione temporis

1.	 The Court has jurisdiction only with respect to crimes committed after the entry 
into force of  this Statute.
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2.	 If  a State becomes a Party to this Statute after its entry into force, the Court may 
exercise its jurisdiction only with respect to crimes committed after the entry into 
force of  this Statute for that State, unless that State has made a declaration under 
article 12, paragraph 3.

 
Article 12

	 Preconditions to the exercise of  jurisdiction

1.	 A State which becomes a Party to this Statute thereby accepts the jurisdiction of  
the Court with respect to the crimes referred to in article 5.

2.	 In the case of  article 13, paragraph (a) or (c), the Court may exercise its jurisdiction 
if  one or more of  the following States are Parties to this Statute or have accepted 
the jurisdiction of  the Court in accordance with paragraph 3:

a.	 The State on the territory of  which the conduct in question occurred 
or, if  the crime was committed on board a vessel or aircraft, the State of  
registration of  that vessel or aircraft;

b.	 The State of  which the person accused of  the crime is a national.

3.	 If  the acceptance of  a State which is not a Party to this Statute is required under 
paragraph 2, that State may, by declaration lodged with the Registrar, accept the 
exercise of  jurisdiction by the Court with respect to the crime in question. The 
accepting State shall cooperate with the Court without any delay or exception in 
accordance with Part 9.

 
Article 13

	 Exercise of  jurisdiction
   
	 The Court may exercise its jurisdiction with respect to a crime referred to in 
article 5 in accordance with the provisions of  this Statute if:

a.	 A situation in which one or more of  such crimes appears to have been 
committed is referred to the Prosecutor by a State Party in accordance with 
article 14;

b.	 A situation in which one or more of  such crimes appears to have been 
committed is referred to the Prosecutor by the Security Council acting under 
Chapter VII of  the Charter of  the United Nations; or

c.	 The Prosecutor has initiated an investigation in respect of  such a crime in 
accordance with article 15.

 
Article 14

	 Referral of  a situation by a State Party

1.	 A State Party may refer to the Prosecutor a situation in which one or more crimes 
within the jurisdiction of  the Court appear to have been committed requesting 
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the Prosecutor to investigate the situation for the purpose of  determining whether 
one or more specific persons should be charged with the commission of  such 
crimes. 

2.	 As far as possible, a referral shall specify the relevant circumstances and be 
accompanied by such supporting documentation as is available to the State 
referring the situation.

 
Article 15

	 Prosecutor

1.	 The Prosecutor may initiate investigations  proprio motu  on the basis of  
information on crimes within the jurisdiction of  the Court. 

2.	 The Prosecutor shall analyse the seriousness of  the information received. For this 
purpose, he or she may seek additional information from States, organs of  the 
United Nations, intergovernmental or non-governmental organizations, or other 
reliable sources that he or she deems appropriate, and may receive written or oral 
testimony at the seat of  the Court. 

3.	 If  the Prosecutor concludes that there is a reasonable basis to proceed with an 
investigation, he or she shall submit to the Pre-Trial Chamber a request for 
authorization of  an investigation, together with any supporting material collected. 
Victims may make representations to the Pre-Trial Chamber, in accordance with 
the Rules of  Procedure and Evidence. 

4.	 If  the Pre-Trial Chamber, upon examination of  the request and the supporting 
material, considers that there is a reasonable basis to proceed with an 
investigation, and that the case appears to fall within the jurisdiction of  the Court, 
it shall authorize the commencement of  the investigation, without prejudice 
to subsequent determinations by the Court with regard to the jurisdiction and 
admissibility of  a case. 

5.	 The refusal of  the Pre-Trial Chamber to authorize the investigation shall not 
preclude the presentation of  a subsequent request by the Prosecutor based on 
new facts or evidence regarding the same situation. 

6.	 If, after the preliminary examination referred to in paragraphs 1 and 2, the 
Prosecutor concludes that the information provided does not constitute a 
reasonable basis for an investigation, he or she shall inform those who provided 
the information. This shall not preclude the Prosecutor from considering further 
information submitted to him or her regarding the same situation in the light of  
new facts or evidence. 
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Article 16

	 Deferral of  investigation or prosecution
   
	 No investigation or prosecution may be commenced or proceeded with under 
this Statute for a period of  12 months after the Security Council, in a resolution adopted 
under Chapter VII of  the Charter of  the United Nations, has requested the Court to that 
effect; that request may be renewed by the Council under the same conditions. 
 
Article 17

	 Issues of  admissibility

1.	 Having regard to paragraph 10 of  the Preamble and article 1, the Court shall 
determine that a case is inadmissible where:

a.	 The case is being investigated or prosecuted by a State which has jurisdiction 
over it, unless the State is unwilling or unable genuinely to carry out the 
investigation or prosecution;

b.	 The case has been investigated by a State which has jurisdiction over it and 
the State has decided not to prosecute the person concerned, unless the 
decision resulted from the unwillingness or inability of  the State genuinely to 
prosecute;

c.	 The person concerned has already been tried for conduct which is the subject 
of  the complaint, and a trial by the Court is not permitted under article 20, 
paragraph 3;

d.	 The case is not of  sufficient gravity to justify further action by the Court.

2.	 In order to determine unwillingness in a particular case, the Court shall consider, 
having regard to the principles of  due process recognized by international law, 
whether one or more of  the following exist, as applicable:

a.	 The proceedings were or are being undertaken or the national decision 
was made for the purpose of  shielding the person concerned from criminal 
responsibility for crimes within the jurisdiction of  the Court referred to in 
article 5;

b.	 There has been an unjustified delay in the proceedings which in the 
circumstances is inconsistent with an intent to bring the person concerned to 
justice;

c.	 The proceedings were not or are not being conducted independently or 
impartially, and they were or are being conducted in a manner which, in the 
circumstances, is inconsistent with an intent to bring the person concerned to 
justice.

3.	 In order to determine inability in a particular case, the Court shall consider 
whether, due to a total or substantial collapse or unavailability of  its national 
judicial system, the State is unable to obtain the accused or the necessary evidence 
and testimony or otherwise unable to carry out its proceedings.
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Article 18

	 Preliminary rulings regarding admissibility

1.	 When a situation has been referred to the Court pursuant to article 13 (a) and the 
Prosecutor has determined that there would be a reasonable basis to commence 
an investigation, or the Prosecutor initiates an investigation pursuant to articles 
13 (c) and 15, the Prosecutor shall notify all States Parties and those States 
which, taking into account the information available, would normally exercise 
jurisdiction over the crimes concerned. The Prosecutor may notify such States 
on a confidential basis and, where the Prosecutor believes it necessary to protect 
persons, prevent destruction of  evidence or prevent the absconding of  persons, 
may limit the scope of  the information provided to States.

2.	 Within one month of  receipt of  that notification, a State may inform the 
Court that it is investigating or has investigated its nationals or others within its 
jurisdiction with respect to criminal acts which may constitute crimes referred 
to in article 5 and which relate to the information provided in the notification 
to States. At the request of  that State, the Prosecutor shall defer to the State’s 
investigation of  those persons unless the Pre-Trial Chamber, on the application 
of  the Prosecutor, decides to authorize the investigation. 

3.	 The Prosecutor’s deferral to a State’s investigation shall be open to review by the 
Prosecutor six months after the date of  deferral or at any time when there has 
been a significant change of  circumstances based on the State’s unwillingness or 
inability genuinely to carry out the investigation. 

4.	 The State concerned or the Prosecutor may appeal to the Appeals Chamber 
against a ruling of  the Pre-Trial Chamber, in accordance with article 82. The 
appeal may be heard on an expedited basis. 

5.	 When the Prosecutor has deferred an investigation in accordance with paragraph 
2, the Prosecutor may request that the State concerned periodically inform the 
Prosecutor of  the progress of  its investigations and any subsequent prosecutions. 
States Parties shall respond to such requests without undue delay. 

6.	 Pending a ruling by the Pre-Trial Chamber, or at any time when the Prosecutor 
has deferred an investigation under this article, the Prosecutor may, on an 
exceptional basis, seek authority from the Pre-Trial Chamber to pursue necessary 
investigative steps for the purpose of  preserving evidence where there is a unique 
opportunity to obtain important evidence or there is a significant risk that such 
evidence may not be subsequently available. 

7.	 A State which has challenged a ruling of  the Pre-Trial Chamber under this article 
may challenge the admissibility of  a case under article 19 on the grounds of  
additional significant facts or significant change of  circumstances. 
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Article 19

Challenges to the jurisdiction of  the Court or the 
admissibility of  a case

1.	 The Court shall satisfy itself  that it has jurisdiction in any case brought before 
it. The Court may, on its own motion, determine the admissibility of  a case in 
accordance with article 17. 

2.	 Challenges to the admissibility of  a case on the grounds referred to in article 17 
or challenges to the jurisdiction of  the Court may be made by:

a.	 An accused or a person for whom a warrant of  arrest or a summons to 
appear has been issued under article 58;

b.	 A State which has jurisdiction over a case, on the ground that it is 
investigating or prosecuting the case or has investigated or prosecuted; or

c.	 A State from which acceptance of  jurisdiction is required under article 
12.

3.	 The Prosecutor may seek a ruling from the Court regarding a question of  
jurisdiction or admissibility. In proceedings with respect to jurisdiction or 
admissibility, those who have referred the situation under article 13, as well as 
victims, may also submit observations to the Court. 

4.	 The admissibility of  a case or the jurisdiction of  the Court may be challenged only 
once by any person or State referred to in paragraph 2. The challenge shall take 
place prior to or at the commencement of  the trial. In exceptional circumstances, 
the Court may grant leave for a challenge to be brought more than once or at a 
time later than the commencement of  the trial. Challenges to the admissibility 
of  a case, at the commencement of  a trial, or subsequently with the leave of  the 
Court, may be based only on article 17, paragraph 1 (c). 

	
5.	 A State referred to in paragraph 2 (b) and (c) shall make a challenge at the earliest 

opportunity. 
	
6.	 Prior to the confirmation of  the charges, challenges to the admissibility of  a case 

or challenges to the jurisdiction of  the Court shall be referred to the Pre-Trial 
Chamber. After confirmation of  the charges, they shall be referred to the Trial 
Chamber. Decisions with respect to jurisdiction or admissibility may be appealed 
to the Appeals Chamber in accordance with article 82. 

	
7.	 If  a challenge is made by a State referred to in paragraph 2 (b) or (c), the 

Prosecutor shall suspend the investigation until such time as the Court makes a 
determination in accordance with article 17. 

	
8.	 Pending a ruling by the Court, the Prosecutor may seek authority from the Court:

a.	 To pursue necessary investigative steps of  the kind referred to in article 
18, paragraph 6;
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b.	 To take a statement or testimony from a witness or complete the collection 
and examination of  evidence which had begun prior to the making of  
the challenge; and

c.	 In cooperation with the relevant States, to prevent the absconding of  
persons in respect of  whom the Prosecutor has already requested a 
warrant of  arrest under article 58.

9.	 The making of  a challenge shall not affect the validity of  any act performed by 
the Prosecutor or any order or warrant issued by the Court prior to the making 
of  the challenge. 

10.	 If  the Court has decided that a case is inadmissible under article 17, the 
Prosecutor may submit a request for a review of  the decision when he or she is 
fully satisfied that new facts have arisen which negate the basis on which the case 
had previously been found inadmissible under article 17. 

11.	 If  the Prosecutor, having regard to the matters referred to in article 17, defers an 
investigation, the Prosecutor may request that the relevant State make available 
to the Prosecutor information on the proceedings. That information shall, at 
the request of  the State concerned, be confidential. If  the Prosecutor thereafter 
decides to proceed with an investigation, he or she shall notify the State to which 
deferral of  the proceedings has taken place. 

 
Article 20

	 Ne bis in idem

1.	 Except as provided in this Statute, no person shall be tried before the Court with 
respect to conduct which formed the basis of  crimes for which the person has 
been convicted or acquitted by the Court.

	
2.	 No person shall be tried by another court for a crime referred to in article 5 for 

which that person has already been convicted or acquitted by the Court. 

3.	 No person who has been tried by another court for conduct also proscribed under 
article 6, 7 or 8 shall be tried by the Court with respect to the same conduct unless 
the proceedings in the other court:

a.	 Were for the purpose of  shielding the person concerned from criminal 
responsibility for crimes within the jurisdiction of  the Court; or

b.	 Otherwise were not conducted independently or impartially in 
accordance with the norms of  due process recognized by international 
law and were conducted in a manner which, in the circumstances, was 
inconsistent with an intent to bring the person concerned to justice.
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Article 21

	 Applicable law

1.	 The Court shall apply:

a.	 In the first place, this Statute, Elements of  Crimes and its Rules of  Procedure 
and Evidence;

b.	 In the second place, where appropriate, applicable treaties and the principles 
and rules of  international law, including the established principles of  the 
international law of  armed conflict;

c.	 Failing that, general principles of  law derived by the Court from national laws 
of  legal systems of  the world including, as appropriate, the national laws of  
States that would normally exercise jurisdiction over the crime, provided that 
those principles are not inconsistent with this Statute and with international 
law and internationally recognized norms and standards.

2.	 The Court may apply principles and rules of  law as interpreted in its previous 
decisions. 

3.	 The application and interpretation of  law pursuant to this article must be 
consistent with internationally recognized human rights, and be without any 
adverse distinction founded on grounds such as gender as defined in article 7, 
paragraph 3, age, race, colour, language, religion or belief, political or other 
opinion, national, ethnic or social origin, wealth, birth or other status. 

 
PART 3. GENERAL PRINCIPLES OF CRIMINAL LAW

 
Article 22

	 Nullum crimen sine lege

1.	 A person shall not be criminally responsible under this Statute unless the conduct 
in question constitutes, at the time it takes place, a crime within the jurisdiction 
of  the Court. 

2.	 The definition of  a crime shall be strictly construed and shall not be extended by 
analogy. In case of  ambiguity, the definition shall be interpreted in favour of  the 
person being investigated, prosecuted or convicted.

3.	 This article shall not affect the characterization of  any conduct as criminal under 
international law independently of  this Statute.
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Article 23

	 Nulla poena sine lege

	 A person convicted by the Court may be punished only in accordance with this 
Statute. 
 
Article 24

	 Non-retroactivity ratione personae

1.	 No person shall be criminally responsible under this Statute for conduct prior to 
the entry into force of  the Statute.

2.	 In the event of  a change in the law applicable to a given case prior to a final 
judgement, the law more favourable to the person being investigated, prosecuted 
or convicted shall apply.

 
Article 25

	 Individual criminal responsibility

1.	 The Court shall have jurisdiction over natural persons pursuant to this Statute.

2.	 A person who commits a crime within the jurisdiction of  the Court shall be 
individually responsible and liable for punishment in accordance with this Statute. 

3.	 In accordance with this Statute, a person shall be criminally responsible and liable 
for punishment for a crime within the jurisdiction of  the Court if  that person:

a.	 Commits such a crime, whether as an individual, jointly with another 
or through another person, regardless of  whether that other person is 
criminally responsible;

b.	 Orders, solicits or induces the commission of  such a crime which in fact 
occurs or is attempted;

c.	 For the purpose of  facilitating the commission of  such a crime, aids, 
abets or otherwise assists in its commission or its attempted commission, 
including providing the means for its commission;

d.	 In any other way contributes to the commission or attempted commission 
of  such a crime by a group of  persons acting with a common purpose. 
Such contribution shall be intentional and shall either:

i.	 Be made with the aim of  furthering the criminal activity or criminal 
purpose of  the group, where such activity or purpose involves the 
commission of  a crime within the jurisdiction of  the Court; or

ii.	 Be made in the knowledge of  the intention of  the group to commit 
the crime;
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e.	 In respect of  the crime of  genocide, directly and publicly incites others to 
commit genocide;

f.	 Attempts to commit such a crime by taking action that commences its 
execution by means of  a substantial step, but the crime does not occur 
because of  circumstances independent of  the person’s intentions. 
However, a person who abandons the effort to commit the crime or 
otherwise prevents the completion of  the crime shall not be liable for 
punishment under this Statute for the attempt to commit that crime if  
that person completely and voluntarily gave up the criminal purpose.

4.	 No provision in this Statute relating to individual criminal responsibility shall 
affect the responsibility of  States under international law. 

 
Article 26

	 Exclusion of  jurisdiction over persons under eighteen

            The Court shall have no jurisdiction over any person who was under the age of  18 
at the time of  the alleged commission of  a crime. 
 
Article 27

	 Irrelevance of  official capacity

1.	 This Statute shall apply equally to all persons without any distinction based on 
official capacity. In particular, official capacity as a Head of  State or Government, 
a member of  a Government or parliament, an elected representative or a 
government official shall in no case exempt a person from criminal responsibility 
under this Statute, nor shall it, in and of  itself, constitute a ground for reduction 
of  sentence.

2.	 Immunities or special procedural rules which may attach to the official capacity 
of  a person, whether under national or international law, shall not bar the Court 
from exercising its jurisdiction over such a person. 

 
Article 28

	 Responsibility of  commanders and other superiors

	 In addition to other grounds of  criminal responsibility under this Statute for 
crimes within the jurisdiction of  the Court:

a.	 A military commander or person effectively acting as a military commander 
shall be criminally responsible for crimes within the jurisdiction of  the 
Court committed by forces under his or her effective command and 
control, or effective authority and control as the case may be, as a result 



207Volume 36, Number 2 & 3 - (April - September 2011)

Rome Statute of the International Criminal Court

of  his or her failure to exercise control properly over such forces, where:  
 

i.	 That military commander or person either knew or, owing to the 
circumstances at the time, should have known that the forces were 
committing or about to commit such crimes; and

ii.	 That military commander or person failed to take all necessary and 
reasonable measures within his or her power to prevent or repress their 
commission or to submit the matter to the competent authorities for 
investigation and prosecution. 
 

b.	 With respect to superior and subordinate relationships not described in paragraph 
(a), a superior shall be criminally responsible for crimes within the jurisdiction of  
the Court committed by subordinates under his or her effective authority and 
control, as a result of  his or her failure to exercise control properly over such 
subordinates, where: 
 

i.	 The superior either knew, or consciously disregarded information which 
clearly indicated, that the subordinates were committing or about to 
commit such crimes;

ii.	 The crimes concerned activities that were within the effective 
responsibility and control of  the superior; and

iii.	 The superior failed to take all necessary and reasonable measures within 
his or her power to prevent or repress their commission or to submit the 
matter to the competent authorities for investigation and prosecution.

 
Article 29

	 Non-applicability of  statute of  limitations

            The crimes within the jurisdiction of  the Court shall not be subject to any statute 
of  limitations. 
 
Article 30

	 Mental element

1.	 Unless otherwise provided, a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of  the Court only if  the material 
elements are committed with intent and knowledge. 

2.	 For the purposes of  this article, a person has intent where:

a.	 In relation to conduct, that person means to engage in the conduct;
b.	 In relation to a consequence, that person means to cause that consequence 

or is aware that it will occur in the ordinary course of  events.

3.	 For the purposes of  this article, “knowledge” means awareness that a circumstance 
exists or a consequence will occur in the ordinary course of  events. “Know” and 
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“knowingly” shall be construed accordingly. 
 
Article 31

	 Grounds for excluding criminal responsibility

1.	 In addition to other grounds for excluding criminal responsibility provided for 
in this Statute, a person shall not be criminally responsible if, at the time of  that 
person’s conduct:

a.	 The person suffers from a mental disease or defect that destroys that 
person’s capacity to appreciate the unlawfulness or nature of  his or her 
conduct, or capacity to control his or her conduct to conform to the 
requirements of  law;

b.	 The person is in a state of  intoxication that destroys that person’s 
capacity to appreciate the unlawfulness or nature of  his or her conduct, 
or capacity to control his or her conduct to conform to the requirements 
of  law, unless the person has become voluntarily intoxicated under such 
circumstances that the person knew, or disregarded the risk, that, as 
a result of  the intoxication, he or she was likely to engage in conduct 
constituting a crime within the jurisdiction of  the Court;

c.	 The person acts reasonably to defend himself  or herself  or another 
person or, in the case of  war crimes, property which is essential for the 
survival of  the person or another person or property which is essential for 
accomplishing a military mission, against an imminent and unlawful use 
of  force in a manner proportionate to the degree of  danger to the person 
or the other person or property protected. The fact that the person was 
involved in a defensive operation conducted by forces shall not in itself  
constitute a ground for excluding criminal responsibility under this 
subparagraph;

d.	 The conduct which is alleged to constitute a crime within the jurisdiction 
of  the Court has been caused by duress resulting from a threat of  
imminent death or of  continuing or imminent serious bodily harm 
against that person or another person, and the person acts necessarily 
and reasonably to avoid this threat, provided that the person does not 
intend to cause a greater harm than the one sought to be avoided. Such 
a threat may either be:

i.	 Made by other persons; or
ii.	 Constituted by other circumstances beyond that person’s control.

2.	 The Court shall determine the applicability of  the grounds for excluding criminal 
responsibility provided for in this Statute to the case before it. 

3.	 At trial, the Court may consider a ground for excluding criminal responsibility 
other than those referred to in paragraph 1 where such a ground is derived 
from applicable law as set forth in article 21. The procedures relating to the 
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consideration of  such a ground shall be provided for in the Rules of  Procedure 
and Evidence. 

 
Article 32

	 Mistake of  fact or mistake of  law

1.	 A mistake of  fact shall be a ground for excluding criminal responsibility only if  it 
negates the mental element required by the crime. 

2.	 A mistake of  law as to whether a particular type of  conduct is a crime within 
the jurisdiction of  the Court shall not be a ground for excluding criminal 
responsibility. A mistake of  law may, however, be a ground for excluding criminal 
responsibility if  it negates the mental element required by such a crime, or as 
provided for in article 33. 

 
Article 33

	 Superior orders and prescription of  law

1.	 The fact that a crime within the jurisdiction of  the Court has been committed by 
a person pursuant to an order of  a Government or of  a superior, whether military 
or civilian, shall not relieve that person of  criminal responsibility unless:

a.	 The person was under a legal obligation to obey orders of  the Government 
or the superior in question;

b.	 The person did not know that the order was unlawful; and
c.	 The order was not manifestly unlawful.

2.	 For the purposes of  this article, orders to commit genocide or crimes against 
humanity are manifestly unlawful. 

 
PART 4. COMPOSITION AND ADMINISTRATION OF THE COURT

 
Article 34

	 Organs of  the Court
            
	 The Court shall be composed of  the following organs:

a.	 The Presidency;
b.	 An Appeals Division, a Trial Division and a Pre-Trial Division;
c.	 The Office of  the Prosecutor;
d.	 The Registry.
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Article 35

	 Service of  judges

1.	 All judges shall be elected as full-time members of  the Court and shall be available 
to serve on that basis from the commencement of  their terms of  office.

2.	 The judges composing the Presidency shall serve on a full-time basis as soon as 
they are elected.

3.	 The Presidency may, on the basis of  the workload of  the Court and in consultation 
with its members, decide from time to time to what extent the remaining judges 
shall be required to serve on a full-time basis. Any such arrangement shall be 
without prejudice to the provisions of  article 40.

4.	 The financial arrangements for judges not required to serve on a full-time basis 
shall be made in accordance with article 49. 

 
Article 36

	 Qualifications, nomination and election of  judges

1.	 Subject to the provisions of  paragraph 2, there shall be 18 judges of  the Court.

2.	 (a) The Presidency, acting on behalf  of  the Court, may propose an increase in 
the number of  judges specified in paragraph 1, indicating the reasons why this is 
considered necessary and appropriate. The Registrar shall promptly circulate any 
such proposal to all States Parties. 
(b) Any such proposal shall then be considered at a meeting of  the Assembly of  
States Parties to be convened in accordance with article 112. The proposal shall 
be considered adopted if  approved at the meeting by a vote of  two thirds of  the 
members of  the Assembly of  States Parties and shall enter into force at such time 
as decided by the Assembly of  States Parties.
(c)	 (i) Once a proposal for an increase in the number of  judges has been 
adopted under subparagraph (b), the election of  the additional judges shall take 
place at the next session of  the Assembly of  States Parties in accordance with 
paragraphs 3 to 8, and article 37, paragraph 2;
	 (ii) Once a proposal for an increase in the number of  judges has been 
adopted and brought into effect under subparagraphs (b) and (c) (i), it shall be 
open to the Presidency at any time thereafter, if  the workload of  the Court justifies 
it, to propose a reduction in the number of  judges, provided that the number of  
judges shall not be reduced below that specified in paragraph 1. The proposal 
shall be dealt with in accordance with the procedure laid down in subparagraphs 
(a) and (b). In the event that the proposal is adopted, the number of  judges shall 
be progressively decreased as the terms of  office of  serving judges expire, until 
the necessary number has been reached.
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3.	 (a) The judges shall be chosen from among persons of  high moral character, 
impartiality and integrity who possess the qualifications required in their 
respective States for appointment to the highest judicial offices.

	 (b) Every candidate for election to the Court shall:

(i) Have established competence in criminal law and procedure, and the 
necessary relevant experience, whether as judge, prosecutor, advocate or 
in other similar capacity, in criminal proceedings; or
(ii) Have established competence in relevant areas of  international law 
such as international humanitarian law and the law of  human rights, and 
extensive experience in a professional legal capacity which is of  relevance 
to the judicial work of  the Court;

(c) Every candidate for election to the Court shall have an excellent knowledge of  
and be fluent in at least one of  the working languages of  the Court.

4.	 (a) Nominations of  candidates for election to the Court may be made by any 
State Party to this Statute, and shall be made either:

(i) By the procedure for the nomination of  candidates for appointment to 
the highest judicial offices in the State in question; or
(ii) By the procedure provided for the nomination of  candidates for the 
International Court of  Justice in the Statute of  that Court.

            
Nominations shall be accompanied by a statement in the necessary detail 
specifying how the candidate fulfils the requirements of  paragraph 3. 
   
(b) Each State Party may put forward one candidate for any given election who 
need not necessarily be a national of  that State Party but shall in any case be a 
national of  a State Party. 
   
(c) The Assembly of  States Parties may decide to establish, if  appropriate, an 
Advisory Committee on nominations. In that event, the Committee’s composition 
and mandate shall be established by the Assembly of  States Parties. 

5.	 For the purposes of  the election, there shall be two lists of  candidates:

List A containing the names of  candidates with the qualifications specified in 
paragraph 3 (b) (i); and

List B containing the names of  candidates with the qualifications specified in 
paragraph 3 (b) (ii).

A candidate with sufficient qualifications for both lists may choose on which list 
to appear. At the first election to the Court, at least nine judges shall be elected 
from list A and at least five judges from list B. Subsequent elections shall be 
so organized as to maintain the equivalent proportion on the Court of  judges 
qualified on the two lists.
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6.	 (a) The judges shall be elected by secret ballot at a meeting of  the Assembly of  
States Parties convened for that purpose under article 112. Subject to paragraph 
7, the persons elected to the Court shall be the 18 candidates who obtain the 
highest number of  votes and a two-thirds majority of  the States Parties present 
and voting. 

	
(b) In the event that a sufficient number of  judges is not elected on the first ballot, 
successive ballots shall be held in accordance with the procedures laid down in 
subparagraph (a) until the remaining places have been filled. 

7.	 No two judges may be nationals of  the same State. A person who, for the purposes 
of  membership of  the Court, could be regarded as a national of  more than one 
State shall be deemed to be a national of  the State in which that person ordinarily 
exercises civil and political rights. 

8.	 (a) The States Parties shall, in the selection of  judges, take into account the need, 
within the membership of  the Court, for:

(i)	 The representation of  the principal legal systems of  the world;
(ii)	 Equitable geographical representation; and
(iii)	 A fair representation of  female and male judges.

(b) States Parties shall also take into account the need to include judges with legal 
expertise on specific issues, including, but not limited to, violence against women 
or children. 

9.	 (a) Subject to subparagraph (b), judges shall hold office for a term of  nine years 
and, subject to subparagraph (c) and to article 37, paragraph 2, shall not be 
eligible for re-election. 
   
(b) At the first election, one third of  the judges elected shall be selected by lot to 
serve for a term of  three years; one third of  the judges elected shall be selected 
by lot to serve for a term of  six years; and the remainder shall serve for a term of  
nine years. 
   
(c) A judge who is selected to serve for a term of  three years under subparagraph 
(b) shall be eligible for re-election for a full term. 

10.	 Notwithstanding paragraph 9, a judge assigned to a Trial or Appeals Chamber in 
accordance with article 39 shall continue in office to complete any trial or appeal 
the hearing of  which has already commenced before that Chamber. 

 
Article 37

	 Judicial vacancies

1.	 In the event of  a vacancy, an election shall be held in accordance with article 36 
to fill the vacancy.
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2.	 A judge elected to fill a vacancy shall serve for the remainder of  the predecessor’s 
term and, if  that period is three years or less, shall be eligible for re-election for a 
full term under article 36. 

 
Article 38

	 The Presidency

1.	 The President and the First and Second Vice-Presidents shall be elected by an 
absolute majority of  the judges. They shall each serve for a term of  three years 
or until the end of  their respective terms of  office as judges, whichever expires 
earlier. They shall be eligible for re-election once. 

2.	 The First Vice-President shall act in place of  the President in the event that the 
President is unavailable or disqualified. The Second Vice-President shall act in 
place of  the President in the event that both the President and the First Vice-
President are unavailable or disqualified.

3.	 The President, together with the First and Second Vice-Presidents, shall constitute 
the Presidency, which shall be responsible for: 

a.	 The proper administration of  the Court, with the exception of  the Office 
of  the Prosecutor; and 

b.	 The other functions conferred upon it in accordance with this Statute. 

4.	 In discharging its responsibility under paragraph 3 (a), the Presidency shall 
coordinate with and seek the concurrence of  the Prosecutor on all matters of  
mutual concern. 

 
Article 39

	 Chambers

1.	 As soon as possible after the election of  the judges, the Court shall organize itself  
into the divisions specified in article 34, paragraph (b). The Appeals Division 
shall be composed of  the President and four other judges, the Trial Division of  
not less than six judges and the Pre-Trial Division of  not less than six judges. The 
assignment of  judges to divisions shall be based on the nature of  the functions to 
be performed by each division and the qualifications and experience of  the judges 
elected to the Court, in such a way that each division shall contain an appropriate 
combination of  expertise in criminal law and procedure and in international law. 
The Trial and Pre-Trial Divisions shall be composed predominantly of  judges 
with criminal trial experience. 

2.	 (a) 	 The judicial functions of  the Court shall be carried out in each division 	
	 by Chambers. 



214 The IBP Journal

Documents

 
(b) 	 (i) The Appeals Chamber shall be composed of  all the judges of  the 	
	 Appeals Division;

		  (ii) The functions of  the Trial Chamber shall be carried out by three 	
		  judges of  the Trial Division;

(iii)     The functions of  the Pre-Trial Chamber shall be carried out either 
by three judges of  the Pre-Trial Division or by a single judge of  that 
division in accordance with this Statute and the Rules of  Procedure and 
Evidence; 
 

(c)	 Nothing in this paragraph shall preclude the simultaneous constitution of  
more than one Trial Chamber or Pre-Trial Chamber when the efficient 
management of  the Court’s workload so requires.

3.	 (a)  Judges assigned to the Trial and Pre-Trial Divisions shall serve in those 
divisions for a period of  three years, and thereafter until the completion of  any 
case the hearing of  which has already commenced in the division concerned. 
   
(b)  Judges assigned to the Appeals Division shall serve in that division for their 
entire term of  office.

4.	 Judges assigned to the Appeals Division shall serve only in that division. Nothing in 
this article shall, however, preclude the temporary attachment of  judges from the 
Trial Division to the Pre-Trial Division or vice versa, if  the Presidency considers 
that the efficient management of  the Court’s workload so requires, provided that 
under no circumstances shall a judge who has participated in the pre-trial phase 
of  a case be eligible to sit on the Trial Chamber hearing that case.

 
Article 40

	 Independence of  the judges

1.	 The judges shall be independent in the performance of  their functions.

2.	 Judges shall not engage in any activity which is likely to interfere with their judicial 
functions or to affect confidence in their independence.

3.	 Judges required to serve on a full-time basis at the seat of  the Court shall not 
engage in any other occupation of  a professional nature.

4.	 Any question regarding the application of  paragraphs 2 and 3 shall be decided 
by an absolute majority of  the judges. Where any such question concerns an 
individual judge, that judge shall not take part in the decision. 
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Article 41

	 Excusing and disqualification of  judges

1.	 The Presidency may, at the request of  a judge, excuse that judge from the exercise 
of  a function under this Statute, in accordance with the Rules of  Procedure and 
Evidence.

2.	 (a) A judge shall not participate in any case in which his or her impartiality might 
reasonably be doubted on any ground. A judge shall be disqualified from a case 
in accordance with this paragraph if,  inter alia, that judge has previously been 
involved in any capacity in that case before the Court or in a related criminal 
case at the national level involving the person being investigated or prosecuted. A 
judge shall also be disqualified on such other grounds as may be provided for in 
the Rules of  Procedure and Evidence. 

(b) The Prosecutor or the person being investigated or prosecuted may request 
the disqualification of  a judge under this paragraph. 

(c) Any question as to the disqualification of  a judge shall be decided by an 
absolute majority of  the judges. The challenged judge shall be entitled to present 
his or her comments on the matter, but shall not take part in the decision. 

Article 42

	 The Office of  the Prosecutor

1.	 The Office of  the Prosecutor shall act independently as a separate organ of  
the Court. It shall be responsible for receiving referrals and any substantiated 
information on crimes within the jurisdiction of  the Court, for examining them 
and for conducting investigations and prosecutions before the Court. A member 
of  the Office shall not seek or act on instructions from any external source.

2.	 The Office shall be headed by the Prosecutor. The Prosecutor shall have full 
authority over the management and administration of  the Office, including the 
staff, facilities and other resources thereof. The Prosecutor shall be assisted by one 
or more Deputy Prosecutors, who shall be entitled to carry out any of  the acts 
required of  the Prosecutor under this Statute. The Prosecutor and the Deputy 
Prosecutors shall be of  different nationalities. They shall serve on a full-time basis.

3.	 The Prosecutor and the Deputy Prosecutors shall be persons of  high moral 
character, be highly competent in and have extensive practical experience in the 
prosecution or trial of  criminal cases. They shall have an excellent knowledge of  
and be fluent in at least one of  the working languages of  the Court.

4.	 The Prosecutor shall be elected by secret ballot by an absolute majority of  the 
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members of  the Assembly of  States Parties. The Deputy Prosecutors shall be 
elected in the same way from a list of  candidates provided by the Prosecutor. 
The Prosecutor shall nominate three candidates for each position of  Deputy 
Prosecutor to be filled. Unless a shorter term is decided upon at the time of  their 
election, the Prosecutor and the Deputy Prosecutors shall hold office for a term 
of  nine years and shall not be eligible for re-election.

5.	 Neither the Prosecutor nor a Deputy Prosecutor shall engage in any activity which 
is likely to interfere with his or her prosecutorial functions or to affect confidence 
in his or her independence. They shall not engage in any other occupation of  a 
professional nature.

6.	 The Presidency may excuse the Prosecutor or a Deputy Prosecutor, at his or her 
request, from acting in a particular case.

7.	 Neither the Prosecutor nor a Deputy Prosecutor shall participate in any matter in 
which their impartiality might reasonably be doubted on any ground. They shall 
be disqualified from a case in accordance with this paragraph if, inter alia, they 
have previously been involved in any capacity in that case before the Court or in a 
related criminal case at the national level involving the person being investigated 
or prosecuted.

8.	 Any question as to the disqualification of  the Prosecutor or a Deputy Prosecutor 
shall be decided by the Appeals Chamber.

a.	 The person being investigated or prosecuted may at any time request the 
disqualification of  the Prosecutor or a Deputy Prosecutor on the grounds 
set out in this article;

b.	 The Prosecutor or the Deputy Prosecutor, as appropriate, shall be entitled 
to present his or her comments on the matter;

9.	 The Prosecutor shall appoint advisers with legal expertise on specific issues, 
including, but not limited to, sexual and gender violence and violence against 
children.

 
Article 43

	 The Registry

1.	 The Registry shall be responsible for the non-judicial aspects of  the administration 
and servicing of  the Court, without prejudice to the functions and powers of  the 
Prosecutor in accordance with article 42.

2.	 The Registry shall be headed by the Registrar, who shall be the principal 
administrative officer of  the Court. The Registrar shall exercise his or her 
functions under the authority of  the President of  the Court.



217Volume 36, Number 2 & 3 - (April - September 2011)

Rome Statute of the International Criminal Court

3.	 The Registrar and the Deputy Registrar shall be persons of  high moral character, 
be highly competent and have an excellent knowledge of  and be fluent in at least 
one of  the working languages of  the Court.

4.	 The judges shall elect the Registrar by an absolute majority by secret ballot, 
taking into account any recommendation by the Assembly of  States Parties. If  
the need arises and upon the recommendation of  the Registrar, the judges shall 
elect, in the same manner, a Deputy Registrar.

5.	 The Registrar shall hold office for a term of  five years, shall be eligible for re-
election once and shall serve on a full-time basis. The Deputy Registrar shall hold 
office for a term of  five years or such shorter term as may be decided upon by an 
absolute majority of  the judges, and may be elected on the basis that the Deputy 
Registrar shall be called upon to serve as required.

6.	 The Registrar shall set up a Victims and Witnesses Unit within the Registry. This 
Unit shall provide, in consultation with the Office of  the Prosecutor, protective 
measures and security arrangements, counselling and other appropriate assistance 
for witnesses, victims who appear before the Court, and others who are at risk on 
account of  testimony given by such witnesses. The Unit shall include staff  with 
expertise in trauma, including trauma related to crimes of  sexual violence.

Article 44

	 Staff

1.	 The Prosecutor and the Registrar shall appoint such qualified staff  as may be 
required to their respective offices. In the case of  the Prosecutor, this shall include 
the appointment of  investigators.

2.	 In the employment of  staff, the Prosecutor and the Registrar shall ensure the 
highest standards of  efficiency, competency and integrity, and shall have 
regard, mutatis mutandis, to the criteria set forth in article 36, paragraph 8.

3.	 The Registrar, with the agreement of  the Presidency and the Prosecutor, shall 
propose Staff  Regulations which include the terms and conditions upon which 
the staff  of  the Court shall be appointed, remunerated and dismissed. The Staff  
Regulations shall be approved by the Assembly of  States Parties.

4.	 The Court may, in exceptional circumstances, employ the expertise of  gratis 
personnel offered by States Parties, intergovernmental organizations or non-
governmental organizations to assist with the work of  any of  the organs of  the 
Court. The Prosecutor may accept any such offer on behalf  of  the Office of  the 
Prosecutor. Such gratis personnel shall be employed in accordance with guidelines 
to be established by the Assembly of  States Parties.
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Article 45

	 Solemn undertaking

	 Before taking up their respective duties under this Statute, the judges, the 
Prosecutor, the Deputy Prosecutors, the Registrar and the Deputy Registrar shall each 
make a solemn undertaking in open court to exercise his or her respective functions 
impartially and conscientiously.

Article 46

	 Removal from office

1.	 A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy 
Registrar shall be removed from office if  a decision to this effect is made in 
accordance with paragraph 2, in cases where that person:

a.	 Is found to have committed serious misconduct or a serious breach of  his 
or her duties under this Statute, as provided for in the Rules of  Procedure 
and Evidence; or

b.	 Is unable to exercise the functions required by this Statute.

2.	 A decision as to the removal from office of  a judge, the Prosecutor or a Deputy 
Prosecutor under paragraph 1 shall be made by the Assembly of  States Parties, 
by secret ballot:

a.	 In the case of  a judge, by a two-thirds majority of  the States Parties upon 
a recommendation adopted by a two-thirds majority of  the other judges;

b.	 In the case of  the Prosecutor, by an absolute majority of  the States 
Parties;

c.	 In the case of  a Deputy Prosecutor, by an absolute majority of  the States 
Parties upon the recommendation of  the Prosecutor.

3.	 A decision as to the removal from office of  the Registrar or Deputy Registrar shall 
be made by an absolute majority of  the judges.

4.	 A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar whose 
conduct or ability to exercise the functions of  the office as required by this Statute 
is challenged under this article shall have full opportunity to present and receive 
evidence and to make submissions in accordance with the Rules of  Procedure 
and Evidence. The person in question shall not otherwise participate in the 
consideration of  the matter.
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Article 47

	 Disciplinary measures

            A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar who has 
committed misconduct of  a less serious nature than that set out in article 46, paragraph 
1, shall be subject to disciplinary measures, in accordance with the Rules of  Procedure 
and Evidence. 
 
Article 48

	 Privileges and immunities

1.	 The Court shall enjoy in the territory of  each State Party such privileges and 
immunities as are necessary for the fulfilment of  its purposes.

2.	 The judges, the Prosecutor, the Deputy Prosecutors and the Registrar shall, when 
engaged on or with respect to the business of  the Court, enjoy the same privileges 
and immunities as are accorded to heads of  diplomatic missions and shall, after 
the expiry of  their terms of  office, continue to be accorded immunity from legal 
process of  every kind in respect of  words spoken or written and acts performed 
by them in their official capacity.

3.	 The Deputy Registrar, the staff  of  the Office of  the Prosecutor and the staff  of  
the Registry shall enjoy the privileges and immunities and facilities necessary for 
the performance of  their functions, in accordance with the agreement on the 
privileges and immunities of  the Court.

4.	 Counsel, experts, witnesses or any other person required to be present at the 
seat of  the Court shall be accorded such treatment as is necessary for the proper 
functioning of  the Court, in accordance with the agreement on the privileges and 
immunities of  the Court.

5.	 The privileges and immunities of:

a.	 A judge or the Prosecutor may be waived by an absolute majority of  the 
judges;

b.	 The Registrar may be waived by the Presidency;
c.	 The Deputy Prosecutors and staff  of  the Office of  the Prosecutor may 

be waived by the Prosecutor;
d.	 The Deputy Registrar and staff  of  the Registry may be waived by the 

Registrar.
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Article 49

	 Salaries, allowances and expenses

	 The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the Deputy 
Registrar shall receive such salaries, allowances and expenses as may be decided upon by 
the Assembly of  States Parties. These salaries and allowances shall not be reduced during 
their terms of  office. 
 
Article 50

	 Official and working languages

1.	 The official languages of  the Court shall be Arabic, Chinese, English, French, 
Russian and Spanish. The judgements of  the Court, as well as other decisions 
resolving fundamental issues before the Court, shall be published in the official 
languages. The Presidency shall, in accordance with the criteria established by the 
Rules of  Procedure and Evidence, determine which decisions may be considered 
as resolving fundamental issues for the purposes of  this paragraph.

2.	 The working languages of  the Court shall be English and French. The Rules 
of  Procedure and Evidence shall determine the cases in which other official 
languages may be used as working languages.

3.	 At the request of  any party to a proceeding or a State allowed to intervene in a 
proceeding, the Court shall authorize a language other than English or French 
to be used by such a party or State, provided that the Court considers such 
authorization to be adequately justified.

Article 51

	 Rules of  Procedure and Evidence

1.	 The Rules of  Procedure and Evidence shall enter into force upon adoption by a 
two-thirds majority of  the members of  the Assembly of  States Parties.

2.	 Amendments to the Rules of  Procedure and Evidence may be proposed by:

(a)     Any State Party;
(b)     The judges acting by an absolute majority; or
(c)     The Prosecutor.

            Such amendments shall enter into force upon adoption by a two-thirds majority 
of  the members of  the Assembly of  States Parties.

3.	 After the adoption of  the Rules of  Procedure and Evidence, in urgent cases where 
the Rules do not provide for a specific situation before the Court, the judges may, 
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by a two-thirds majority, draw up provisional Rules to be applied until adopted, 
amended or rejected at the next ordinary or special session of  the Assembly of  
States Parties.

4.	 The Rules of  Procedure and Evidence, amendments thereto and any provisional 
Rule shall be consistent with this Statute. Amendments to the Rules of  Procedure 
and Evidence as well as provisional Rules shall not be applied retroactively to the 
detriment of  the person who is being investigated or prosecuted or who has been 
convicted.

5.	 In the event of  conflict between the Statute and the Rules of  Procedure and 
Evidence, the Statute shall prevail.

Article 52

	 Regulations of  the Court

1.	 The judges shall, in accordance with this Statute and the Rules of  Procedure and 
Evidence, adopt, by an absolute majority, the Regulations of  the Court necessary 
for its routine functioning.

2.	 The Prosecutor and the Registrar shall be consulted in the elaboration of  the 
Regulations and any amendments thereto.

3.	 The Regulations and any amendments thereto shall take effect upon adoption 
unless otherwise decided by the judges. Immediately upon adoption, they shall 
be circulated to States Parties for comments. If  within six months there are no 
objections from a majority of  States Parties, they shall remain in force.

PART 5. INVESTIGATION AND PROSECUTION
 
Article 53

	 Initiation of  an investigation

1.	 The Prosecutor shall, having evaluated the information made available to him 
or her, initiate an investigation unless he or she determines that there is no 
reasonable basis to proceed under this Statute. In deciding whether to initiate an 
investigation, the Prosecutor shall consider whether:

a.	 The information available to the Prosecutor provides a reasonable basis 
to believe that a crime within the jurisdiction of  the Court has been or is 
being committed;

b.	 The case is or would be admissible under article 17; and
c.	 Taking into account the gravity of  the crime and the interests of  victims, 

there are nonetheless substantial reasons to believe that an investigation 
would not serve the interests of  justice.
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If  the Prosecutor determines that there is no reasonable basis to proceed and his 
or her determination is based solely on subparagraph (c) above, he or she shall 
inform the Pre-Trial Chamber.

2.	 If, upon investigation, the Prosecutor concludes that there is not a sufficient basis 
for a prosecution because:

a.	 There is not a sufficient legal or factual basis to seek a warrant or 
summons under article 58;

b.	 The case is inadmissible under article 17; or
c.	 A prosecution is not in the interests of  justice, taking into account all the 

circumstances, including the gravity of  the crime, the interests of  victims 
and the age or infirmity of  the alleged perpetrator, and his or her role in 
the alleged crime;

the Prosecutor shall inform the Pre-Trial Chamber and the State making a referral 
under article 14 or the Security Council in a case under article 13, paragraph (b), 
of  his or her conclusion and the reasons for the conclusion.

3.	 (a) At the request of  the State making a referral under article 14 or the Security 
Council under article 13, paragraph (b), the Pre-Trial Chamber may review 
a decision of  the Prosecutor under paragraph 1 or 2 not to proceed and may 
request the Prosecutor to reconsider that decision.

     	 (b) In addition, the Pre-Trial Chamber may, on its own initiative, review a decision 
of  the Prosecutor not to proceed if  it is based solely on paragraph 1 (c) or 2 (c). In 
such a case, the decision of  the Prosecutor shall be effective only if  confirmed by 
the Pre-Trial Chamber.

4.	 The Prosecutor may, at any time, reconsider a decision whether to initiate an 
investigation or prosecution based on new facts or information.

Article 54

	 Duties and powers of  the Prosecutor with respect to investigations
   
1.	 The Prosecutor shall:

a.	 In order to establish the truth, extend the investigation to cover all 
facts and evidence relevant to an assessment of  whether there is 
criminal responsibility under this Statute, and, in doing so, investigate 
incriminating and exonerating circumstances equally;

b.	 Take appropriate measures to ensure the effective investigation and 
prosecution of  crimes within the jurisdiction of  the Court, and in doing 
so, respect the interests and personal circumstances of  victims and 
witnesses, including age, gender as defined in article 7, paragraph 3, and 
health, and take into account the nature of  the crime, in particular where 
it involves sexual violence, gender violence or violence against children; 
and
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c.	 Fully respect the rights of  persons arising under this Statute.

2.	 The Prosecutor may conduct investigations on the territory of  a State:

a.	 In accordance with the provisions of  Part 9; or
b.	 As authorized by the Pre-Trial Chamber under article 57, paragraph 3 

(d).

3.	 The Prosecutor may:

a.	 Collect and examine evidence;
b.	 Request the presence of  and question persons being investigated, victims 

and witnesses;
c.	 Seek the cooperation of  any State or intergovernmental organization 

or arrangement in accordance with its respective competence and/or 
mandate;

d.	 Enter into such arrangements or agreements, not inconsistent with this 
Statute, as may be necessary to facilitate the cooperation of  a State, 
intergovernmental organization or person;

e.	 Agree not to disclose, at any stage of  the proceedings, documents or 
information that the Prosecutor obtains on the condition of  confidentiality 
and solely for the purpose of  generating new evidence, unless the provider 
of  the information consents; and

f.	 Take necessary measures, or request that necessary measures be taken, to 
ensure the confidentiality of  information, the protection of  any person 
or the preservation of  evidence.

 
Article 55

	 Rights of  persons during an investigation

1.	 In respect of  an investigation under this Statute, a person:

a.	 Shall not be compelled to incriminate himself  or herself  or to confess 
guilt;

b.	 Shall not be subjected to any form of  coercion, duress or threat, to 
torture or to any other form of  cruel, inhuman or degrading treatment 
or punishment;

c.	 Shall, if  questioned in a language other than a language the person 
fully understands and speaks, have, free of  any cost, the assistance of  a 
competent interpreter and such translations as are necessary to meet the 
requirements of  fairness; and

d.	 Shall not be subjected to arbitrary arrest or detention, and shall not be 
deprived of  his or her liberty except on such grounds and in accordance 
with such procedures as are established in this Statute.

2.	 Where there are grounds to believe that a person has committed a crime within 
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the jurisdiction of  the Court and that person is about to be questioned either 
by the Prosecutor, or by national authorities pursuant to a request made under 
Part 9, that person shall also have the following rights of  which he or she shall be 
informed prior to being questioned:

a.	 To be informed, prior to being questioned, that there are grounds to 
believe that he or she has committed a crime within the jurisdiction of  
the Court;

b.	 To remain silent, without such silence being a consideration in the 
determination of  guilt or innocence;

c.	 To have legal assistance of  the person’s choosing, or, if  the person does 
not have legal assistance, to have legal assistance assigned to him or her, 
in any case where the interests of  justice so require, and without payment 
by the person in any such case if  the person does not have sufficient 
means to pay for it; and

d.	 To be questioned in the presence of  counsel unless the person has 
voluntarily waived his or her right to counsel.

 
Article 56

Role of  the Pre-Trial Chamber in relation to a 
unique investigative opportunity

1.	 (a) Where the Prosecutor considers an investigation to present a unique 
opportunity to take testimony or a statement from a witness or to examine, collect 
or test evidence, which may not be available subsequently for the purposes of  a 
trial, the Prosecutor shall so inform the Pre-Trial Chamber.

	 (b)  In that case, the Pre-Trial Chamber may, upon request of  the Prosecutor, take 
such measures as may be necessary to ensure the efficiency and integrity of  the 
proceedings and, in particular, to protect the rights of  the defence.

	 (c)  Unless the Pre-Trial Chamber orders otherwise, the Prosecutor shall provide 
the relevant information to the person who has been arrested or appeared 
in response to a summons in connection with the investigation referred to in 
subparagraph (a), in order that he or she may be heard on the matter.

2.	 The measures referred to in paragraph 1 (b) may include:

(a)	 Making recommendations or orders regarding procedures to be followed;
(b)	 Directing that a record be made of  the proceedings;
(c)	 Appointing an expert to assist;
(d)	 Authorizing counsel for a person who has been arrested, or appeared before 

the Court in response to a summons, to participate, or where there has not 
yet been such an arrest or appearance or counsel has not been designated, 
appointing another counsel to attend and represent the interests of  the 
defence;

(e)	 Naming one of  its members or, if  necessary, another available judge of  the 
Pre-Trial or Trial Division to observe and make recommendations or orders 
regarding the collection and preservation of  evidence and the questioning of  
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persons;
(f)	 Taking such other action as may be necessary to collect or preserve evidence.

3.	 (a) Where the Prosecutor has not sought measures pursuant to this article but 
the Pre-Trial Chamber considers that such measures are required to preserve 
evidence that it deems would be essential for the defence at trial, it shall consult 
with the Prosecutor as to whether there is good reason for the Prosecutor’s failure 
to request the measures. If  upon consultation, the Pre-Trial Chamber concludes 
that the Prosecutor’s failure to request such measures is unjustified, the Pre-Trial 
Chamber may take such measures on its own initiative. 

	 (b) A decision of  the Pre-Trial Chamber to act on its own initiative under this 
paragraph may be appealed by the Prosecutor. The appeal shall be heard on an 
expedited basis. 

4.	 The admissibility of  evidence preserved or collected for trial pursuant to this 
article, or the record thereof, shall be governed at trial by article 69, and given 
such weight as determined by the Trial Chamber. 

   
Article 57

	 Functions and powers of  the Pre-Trial Chamber

1.	 Unless otherwise provided in this Statute, the Pre-Trial Chamber shall exercise its 
functions in accordance with the provisions of  this article.

2.	 (a) Orders or rulings of  the Pre-Trial Chamber issued under articles 15, 18, 19, 
54, paragraph 2, 61, paragraph 7, and 72 must be concurred in by a majority of  
its judges.

	 (b) In all other cases, a single judge of  the Pre-Trial Chamber may exercise the 
functions provided for in this Statute, unless otherwise provided for in the Rules 
of  Procedure and Evidence or by a majority of  the Pre-Trial Chamber. 

3.	 In addition to its other functions under this Statute, the Pre-Trial Chamber may:

a.	 At the request of  the Prosecutor, issue such orders and warrants as may 
be required for the purposes of  an investigation;

b.	 Upon the request of  a person who has been arrested or has appeared 
pursuant to a summons under article 58, issue such orders, including 
measures such as those described in article 56, or seek such cooperation 
pursuant to Part 9 as may be necessary to assist the person in the 
preparation of  his or her defence;

c.	 Where necessary, provide for the protection and privacy of  victims and 
witnesses, the preservation of  evidence, the protection of  persons who 
have been arrested or appeared in response to a summons, and the 
protection of  national security information;

d.	 Authorize the Prosecutor to take specific investigative steps within the 
territory of  a State Party without having secured the cooperation of  that 
State under Part 9 if, whenever possible having regard to the views of  the 
State concerned, the Pre-Trial Chamber has determined in that case that 
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the State is clearly unable to execute a request for cooperation due to the 
unavailability of  any authority or any component of  its judicial system 
competent to execute the request for cooperation under Part 9.

e.	 Where a warrant of  arrest or a summons has been issued under article 
58, and having due regard to the strength of  the evidence and the rights 
of  the parties concerned, as provided for in this Statute and the Rules 
of  Procedure and Evidence, seek the cooperation of  States pursuant to 
article 93, paragraph 1 (k), to take protective measures for the purpose of  
forfeiture, in particular for the ultimate benefit of  victims.

Article 58

Issuance by the Pre-Trial Chamber of  a warrant of  arrest or a 
summons to appear

1.	 At any time after the initiation of  an investigation, the Pre-Trial Chamber shall, on 
the application of  the Prosecutor, issue a warrant of  arrest of  a person if, having 
examined the application and the evidence or other information submitted by the 
Prosecutor, it is satisfied that:

a.	 There are reasonable grounds to believe that the person has committed 
a crime within the jurisdiction of  the Court; and

b.	 The arrest of  the person appears necessary: 
 

i.	 To ensure the person’s appearance at trial,
ii.	 To ensure that the person does not obstruct or endanger the 

investigation or the court proceedings, or
iii.	 Where applicable, to prevent the person from continuing with 

the commission of  that crime or a related crime which is within 
the jurisdiction of  the Court and which arises out of  the same 
circumstances.

2.	 The application of  the Prosecutor shall contain:

a.	 The name of  the person and any other relevant identifying information;
b.	 A specific reference to the crimes within the jurisdiction of  the Court 

which the person is alleged to have committed;
c.	 A concise statement of  the facts which are alleged to constitute those 

crimes;
d.	 A summary of  the evidence and any other information which establish 

reasonable grounds to believe that the person committed those crimes; 
and

e.	 The reason why the Prosecutor believes that the arrest of  the person is 
necessary.

3.	 The warrant of  arrest shall contain:
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a.	 The name of  the person and any other relevant identifying information;
b.	 A specific reference to the crimes within the jurisdiction of  the Court for 

which the person’s arrest is sought; and
c.	 A concise statement of  the facts which are alleged to constitute those 

crimes.

4.	 The warrant of  arrest shall remain in effect until otherwise ordered by the Court. 
	
5.	 On the basis of  the warrant of  arrest, the Court may request the provisional 

arrest or the arrest and surrender of  the person under Part 9. 
	
6.	 The Prosecutor may request the Pre-Trial Chamber to amend the warrant of  

arrest by modifying or adding to the crimes specified therein. The Pre-Trial 
Chamber shall so amend the warrant if  it is satisfied that there are reasonable 
grounds to believe that the person committed the modified or additional crimes. 

7.	 As an alternative to seeking a warrant of  arrest, the Prosecutor may submit an 
application requesting that the Pre-Trial Chamber issue a summons for the person 
to appear. If  the Pre-Trial Chamber is satisfied that there are reasonable grounds 
to believe that the person committed the crime alleged and that a summons is 
sufficient to ensure the person’s appearance, it shall issue the summons, with or 
without conditions restricting liberty (other than detention) if  provided for by 
national law, for the person to appear. The summons shall contain:

a.	 The name of  the person and any other relevant identifying information;
b.	 The specified date on which the person is to appear;
c.	 A specific reference to the crimes within the jurisdiction of  the Court 

which the person is alleged to have committed; and
d.	 A concise statement of  the facts which are alleged to constitute the crime.

	 The summons shall be served on the person. 

Article 59

	 Arrest proceedings in the custodial State

1.	 A State Party which has received a request for provisional arrest or for arrest 
and surrender shall immediately take steps to arrest the person in question in 
accordance with its laws and the provisions of  Part 9.

2.	 A person arrested shall be brought promptly before the competent judicial 
authority in the custodial State which shall determine, in accordance with the 
law of  that State, that:

a.	 The warrant applies to that person;
b.	 The person has been arrested in accordance with the proper process; and
c.	 The person’s rights have been respected.

3.	 The person arrested shall have the right to apply to the competent authority in 
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the custodial State for interim release pending surrender.

4.	 In reaching a decision on any such application, the competent authority in the 
custodial State shall consider whether, given the gravity of  the alleged crimes, 
there are urgent and exceptional circumstances to justify interim release and 
whether necessary safeguards exist to ensure that the custodial State can fulfil its 
duty to surrender the person to the Court. It shall not be open to the competent 
authority of  the custodial State to consider whether the warrant of  arrest was 
properly issued in accordance with article 58, paragraph 1 (a) and (b).

5.	 The Pre-Trial Chamber shall be notified of  any request for interim release and 
shall make recommendations to the competent authority in the custodial State. 
The competent authority in the custodial State shall give full consideration to 
such recommendations, including any recommendations on measures to prevent 
the escape of  the person, before rendering its decision.

6.	 If  the person is granted interim release, the Pre-Trial Chamber may request 
periodic reports on the status of  the interim release.

7.	 Once ordered to be surrendered by the custodial State, the person shall be 
delivered to the Court as soon as possible.

 
Article 60

	 Initial proceedings before the Court

1.	 Upon the surrender of  the person to the Court, or the person’s appearance 
before the Court voluntarily or pursuant to a summons, the Pre-Trial Chamber 
shall satisfy itself  that the person has been informed of  the crimes which he or she 
is alleged to have committed, and of  his or her rights under this Statute, including 
the right to apply for interim release pending trial.

2.	 A person subject to a warrant of  arrest may apply for interim release pending 
trial. If  the Pre-Trial Chamber is satisfied that the conditions set forth in article 
58, paragraph 1, are met, the person shall continue to be detained. If  it is not 
so satisfied, the Pre-Trial Chamber shall release the person, with or without 
conditions.

3.	 The Pre-Trial Chamber shall periodically review its ruling on the release or 
detention of  the person, and may do so at any time on the request of  the Prosecutor 
or the person. Upon such review, it may modify its ruling as to detention, release 
or conditions of  release, if  it is satisfied that changed circumstances so require.

4.	 The Pre-Trial Chamber shall ensure that a person is not detained for an 
unreasonable period prior to trial due to inexcusable delay by the Prosecutor. If  
such delay occurs, the Court shall consider releasing the person, with or without 
conditions.

5.	 If  necessary, the Pre-Trial Chamber may issue a warrant of  arrest to secure the 
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presence of  a person who has been released.

Article 61

	 Confirmation of  the charges before trial

1.	 Subject to the provisions of  paragraph 2, within a reasonable time after the 
person’s surrender or voluntary appearance before the Court, the Pre-Trial 
Chamber shall hold a hearing to confirm the charges on which the Prosecutor 
intends to seek trial. The hearing shall be held in the presence of  the Prosecutor 
and the person charged, as well as his or her counsel.

2.	 The Pre-Trial Chamber may, upon request of  the Prosecutor or on its own 
motion, hold a hearing in the absence of  the person charged to confirm the 
charges on which the Prosecutor intends to seek trial when the person has:

a.	 Waived his or her right to be present; or
b.	 Fled or cannot be found and all reasonable steps have been taken to 

secure his or her appearance before the Court and to inform the person 
of  the charges and that a hearing to confirm those charges will be held.

     
In that case, the person shall be represented by counsel where the Pre-Trial 
Chamber determines that it is in the interests of  justice.

3.	 Within a reasonable time before the hearing, the person shall:

a.	 Be provided with a copy of  the document containing the charges on 
which the Prosecutor intends to bring the person to trial; and

b.	 Be informed of  the evidence on which the Prosecutor intends to rely at 
the hearing.

The Pre-Trial Chamber may issue orders regarding the disclosure of  information 
for the purposes of  the hearing.

4.	 Before the hearing, the Prosecutor may continue the investigation and may 
amend or withdraw any charges. The person shall be given reasonable notice 
before the hearing of  any amendment to or withdrawal of  charges. In case of  a 
withdrawal of  charges, the Prosecutor shall notify the Pre-Trial Chamber of  the 
reasons for the withdrawal.

5.	 At the hearing, the Prosecutor shall support each charge with sufficient evidence 
to establish substantial grounds to believe that the person committed the crime 
charged. The Prosecutor may rely on documentary or summary evidence and 
need not call the witnesses expected to testify at the trial.

6.	 At the hearing, the person may:

a.	 Object to the charges;
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b.	 Challenge the evidence presented by the Prosecutor; and
c.	 Present evidence.

7.	 The Pre-Trial Chamber shall, on the basis of  the hearing, determine whether 
there is sufficient evidence to establish substantial grounds to believe that the 
person committed each of  the crimes charged. Based on its determination, the 
Pre-Trial Chamber shall:

a.	 Confirm those charges in relation to which it has determined that there 
is sufficient evidence, and commit the person to a Trial Chamber for trial 
on the charges as confirmed;

b.	 Decline to confirm those charges in relation to which it has determined 
that there is insufficient evidence;

c.	 Adjourn the hearing and request the Prosecutor to consider:

i.	 Providing further evidence or conducting further investigation 
with respect to a particular charge; or

ii.	 Amending a charge because the evidence submitted appears to 
establish a different crime within the jurisdiction of  the Court.

8.	 Where the Pre-Trial Chamber declines to confirm a charge, the Prosecutor shall 
not be precluded from subsequently requesting its confirmation if  the request is 
supported by additional evidence.

9.	 After the charges are confirmed and before the trial has begun, the Prosecutor 
may, with the permission of  the Pre-Trial Chamber and after notice to the 
accused, amend the charges. If  the Prosecutor seeks to add additional charges or 
to substitute more serious charges, a hearing under this article to confirm those 
charges must be held. After commencement of  the trial, the Prosecutor may, with 
the permission of  the Trial Chamber, withdraw the charges.

10.	 Any warrant previously issued shall cease to have effect with respect to any 
charges which have not been confirmed by the Pre-Trial Chamber or which have 
been withdrawn by the Prosecutor.

11.	 Once the charges have been confirmed in accordance with this article, the 
Presidency shall constitute a Trial Chamber which, subject to paragraph 9 and 
to article 64, paragraph 4, shall be responsible for the conduct of  subsequent 
proceedings and may exercise any function of  the Pre-Trial Chamber that is 
relevant and capable of  application in those proceedings. 
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PART 6. THE TRIAL
 
Article 62

	 Place of  trial

	 Unless otherwise decided, the place of  the trial shall be the seat of  the Court. 
 
Article 63

	 Trial in the presence of  the accused

1.	 The accused shall be present during the trial.

2.	 If  the accused, being present before the Court, continues to disrupt the trial, the 
Trial Chamber may remove the accused and shall make provision for him or her 
to observe the trial and instruct counsel from outside the courtroom, through the 
use of  communications technology, if  required. Such measures shall be taken 
only in exceptional circumstances after other reasonable alternatives have proved 
inadequate, and only for such duration as is strictly required. 

Article 64

	 Functions and powers of  the Trial Chamber

1.	 The functions and powers of  the Trial Chamber set out in this article shall 
be exercised in accordance with this Statute and the Rules of  Procedure and 
Evidence.

2.	 The Trial Chamber shall ensure that a trial is fair and expeditious and is conducted 
with full respect for the rights of  the accused and due regard for the protection 
of  victims and witnesses.

3.	 Upon assignment of  a case for trial in accordance with this Statute, the Trial 
Chamber assigned to deal with the case shall:

a.	 Confer with the parties and adopt such procedures as are necessary to 
facilitate the fair and expeditious conduct of  the proceedings;

b.	 Determine the language or languages to be used at trial; and
c.	 Subject to any other relevant provisions of  this Statute, provide for 

disclosure of  documents or information not previously disclosed, 
sufficiently in advance of  the commencement of  the trial to enable 
adequate preparation for trial.

5.	 The Trial Chamber may, if  necessary for its effective and fair functioning, refer 
preliminary issues to the Pre-Trial Chamber or, if  necessary, to another available 
judge of  the Pre-Trial Division.
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5.	 Upon notice to the parties, the Trial Chamber may, as appropriate, direct that 
there be joinder or severance in respect of  charges against more than one accused.

6.	 In performing its functions prior to trial or during the course of  a trial, the Trial 
Chamber may, as necessary:

a.	 Exercise any functions of  the Pre-Trial Chamber referred to in article 61, 
paragraph 11;

b.	 Require the attendance and testimony of  witnesses and production of  
documents and other evidence by obtaining, if  necessary, the assistance 
of  States as provided in this Statute;

c.	 Provide for the protection of  confidential information;
d.	 Order the production of  evidence in addition to that already collected 

prior to the trial or presented during the trial by the parties;
e.	 Provide for the protection of  the accused, witnesses and victims; and
f.	 Rule on any other relevant matters.

7.	 The trial shall be held in public. The Trial Chamber may, however, determine 
that special circumstances require that certain proceedings be in closed session 
for the purposes set forth in article 68, or to protect confidential or sensitive 
information to be given in evidence.

8.	 (a) At the commencement of  the trial, the Trial Chamber shall have read to 
the accused the charges previously confirmed by the Pre-Trial Chamber. The 
Trial Chamber shall satisfy itself  that the accused understands the nature of  the 
charges. It shall afford him or her the opportunity to make an admission of  guilt 
in accordance with article 65 or to plead not guilty. 

	 (b) At the trial, the presiding judge may give directions for the conduct of  
proceedings, including to ensure that they are conducted in a fair and impartial 
manner. Subject to any directions of  the presiding judge, the parties may submit 
evidence in accordance with the provisions of  this Statute.

9.	 The Trial Chamber shall have, inter alia, the power on application of  a party or 
on its own motion to:

a.	 Rule on the admissibility or relevance of  evidence; and
b.	 Take all necessary steps to maintain order in the course of  a hearing.

10.	 The Trial Chamber shall ensure that a complete record of  the trial, which 
accurately reflects the proceedings, is made and that it is maintained and 
preserved by the Registrar. 

Article 65

	 Proceedings on an admission of  guilt

1.	 Where the accused makes an admission of  guilt pursuant to article 64, paragraph 
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8 (a), the Trial Chamber shall determine whether:

a.	 The accused understands the nature and consequences of  the admission 
of  guilt;

b.	 The admission is voluntarily made by the accused after sufficient 
consultation with defence counsel; and

c.	 The admission of  guilt is supported by the facts of  the case that are 
contained in:

i.	 The charges brought by the Prosecutor and admitted by the 
accused;

ii.	 Any materials presented by the Prosecutor which supplement 
the charges and which the accused accepts; and

iii.	 Any other evidence, such as the testimony of  witnesses, presented 
by the Prosecutor or the accused.

2.	 Where the Trial Chamber is satisfied that the matters referred to in paragraph 1 
are established, it shall consider the admission of  guilt, together with any additional 
evidence presented, as establishing all the essential facts that are required to prove 
the crime to which the admission of  guilt relates, and may convict the accused of  
that crime.

3.	 Where the Trial Chamber is not satisfied that the matters referred to in paragraph 
1 are established, it shall consider the admission of  guilt as not having been made, 
in which case it shall order that the trial be continued under the ordinary trial 
procedures provided by this Statute and may remit the case to another Trial 
Chamber.

4.	 Where the Trial Chamber is of  the opinion that a more complete presentation of  
the facts of  the case is required in the interests of  justice, in particular the interests 
of  the victims, the Trial Chamber may:

a.	 Request the Prosecutor to present additional evidence, including the 
testimony of  witnesses; or

b.	 Order that the trial be continued under the ordinary trial procedures 
provided by this Statute, in which case it shall consider the admission of  
guilt as not having been made and may remit the case to another Trial 
Chamber.

5.	 Any discussions between the Prosecutor and the defence regarding modification 
of  the charges, the admission of  guilt or the penalty to be imposed shall not be 
binding on the Court. 
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Article 66

	 Presumption of  innocence

1.	 Everyone shall be presumed innocent until proved guilty before the Court in 
accordance with the applicable law.

2.	 The onus is on the Prosecutor to prove the guilt of  the accused.

3.	 In order to convict the accused, the Court must be convinced of  the guilt of  the 
accused beyond reasonable doubt. 

Article 67

	 Rights of  the accused

1.	 In the determination of  any charge, the accused shall be entitled to a public 
hearing, having regard to the provisions of  this Statute, to a fair hearing conducted 
impartially, and to the following minimum guarantees, in full equality:

a.	 To be informed promptly and in detail of  the nature, cause and content 
of  the charge, in a language which the accused fully understands and 
speaks;

b.	 To have adequate time and facilities for the preparation of  the defence 
and to communicate freely with counsel of  the accused’s choosing in 
confidence;

c.	 To be tried without undue delay;
d.	 Subject to article 63, paragraph 2, to be present at the trial, to conduct the 

defence in person or through legal assistance of  the accused’s choosing, 
to be informed, if  the accused does not have legal assistance, of  this right 
and to have legal assistance assigned by the Court in any case where the 
interests of  justice so require, and without payment if  the accused lacks 
sufficient means to pay for it;

e.	 To examine, or have examined, the witnesses against him or her and to 
obtain the attendance and examination of  witnesses on his or her behalf  
under the same conditions as witnesses against him or her. The accused 
shall also be entitled to raise defences and to present other evidence 
admissible under this Statute;

f.	 To have, free of  any cost, the assistance of  a competent interpreter and 
such translations as are necessary to meet the requirements of  fairness, if  
any of  the proceedings of  or documents presented to the Court are not 
in a language which the accused fully understands and speaks;

g.	 Not to be compelled to testify or to confess guilt and to remain silent, 
without such silence being a consideration in the determination of  guilt 
or innocence;

h.	 To make an unsworn oral or written statement in his or her defence; and
i.	 Not to have imposed on him or her any reversal of  the burden of  proof  
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or any onus of  rebuttal.

2.	 In addition to any other disclosure provided for in this Statute, the Prosecutor 
shall, as soon as practicable, disclose to the defence evidence in the Prosecutor’s 
possession or control which he or she believes shows or tends to show the innocence 
of  the accused, or to mitigate the guilt of  the accused, or which may affect the 
credibility of  prosecution evidence. In case of  doubt as to the application of  this 
paragraph, the Court shall decide. 

Article 68

Protection of  the victims and witnesses and their
participation in the proceedings

1.	 The Court shall take appropriate measures to protect the safety, physical and 
psychological well-being, dignity and privacy of  victims and witnesses. In so 
doing, the Court shall have regard to all relevant factors, including age, gender 
as defined in article 7, paragraph 3, and health, and the nature of  the crime, in 
particular, but not limited to, where the crime involves sexual or gender violence 
or violence against children. The Prosecutor shall take such measures particularly 
during the investigation and prosecution of  such crimes. These measures shall 
not be prejudicial to or inconsistent with the rights of  the accused and a fair and 
impartial trial.

	
2.	 As an exception to the principle of  public hearings provided for in article 67, 

the Chambers of  the Court may, to protect victims and witnesses or an accused, 
conduct any part of  the proceedings  in camera  or allow the presentation of  
evidence by electronic or other special means. In particular, such measures shall 
be implemented in the case of  a victim of  sexual violence or a child who is a 
victim or a witness, unless otherwise ordered by the Court, having regard to all 
the circumstances, particularly the views of  the victim or witness.

3.	 Where the personal interests of  the victims are affected, the Court shall 
permit their views and concerns to be presented and considered at stages of  
the proceedings determined to be appropriate by the Court and in a manner 
which is not prejudicial to or inconsistent with the rights of  the accused and 
a fair and impartial trial. Such views and concerns may be presented by the 
legal representatives of  the victims where the Court considers it appropriate, in 
accordance with the Rules of  Procedure and Evidence.

4.	 The Victims and Witnesses Unit may advise the Prosecutor and the Court 
on appropriate protective measures, security arrangements, counselling and 
assistance as referred to in article 43, paragraph 6.

5.	 Where the disclosure of  evidence or information pursuant to this Statute may 
lead to the grave endangerment of  the security of  a witness or his or her family, 
the Prosecutor may, for the purposes of  any proceedings conducted prior to the 
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commencement of  the trial, withhold such evidence or information and instead 
submit a summary thereof. Such measures shall be exercised in a manner which 
is not prejudicial to or inconsistent with the rights of  the accused and a fair and 
impartial trial.

6.	 A State may make an application for necessary measures to be taken in respect 
of  the protection of  its servants or agents and the protection of  confidential or 
sensitive information. 

Article 69

	 Evidence

1.	 Before testifying, each witness shall, in accordance with the Rules of  Procedure 
and Evidence, give an undertaking as to the truthfulness of  the evidence to be 
given by that witness.

2.	 The testimony of  a witness at trial shall be given in person, except to the extent 
provided by the measures set forth in article 68 or in the Rules of  Procedure and 
Evidence. The Court may also permit the giving of  viva voce (oral) or recorded 
testimony of  a witness by means of  video or audio technology, as well as the 
introduction of  documents or written transcripts, subject to this Statute and in 
accordance with the Rules of  Procedure and Evidence. These measures shall not 
be prejudicial to or inconsistent with the rights of  the accused.

3.	 The parties may submit evidence relevant to the case, in accordance with article 
64. The Court shall have the authority to request the submission of  all evidence 
that it considers necessary for the determination of  the truth.

4.	 The Court may rule on the relevance or admissibility of  any evidence, taking into 
account,  inter alia, the probative value of  the evidence and any prejudice that 
such evidence may cause to a fair trial or to a fair evaluation of  the testimony of  
a witness, in accordance with the Rules of  Procedure and Evidence.

5.	 The Court shall respect and observe privileges on confidentiality as provided for 
in the Rules of  Procedure and Evidence.

6.	 The Court shall not require proof  of  facts of  common knowledge but may take 
judicial notice of  them.

7.	 Evidence obtained by means of  a violation of  this Statute or internationally 
recognized human rights shall not be admissible if:

a.	 The violation casts substantial doubt on the reliability of  the evidence; or
b.	 The admission of  the evidence would be antithetical to and would 

seriously damage the integrity of  the proceedings.



237Volume 36, Number 2 & 3 - (April - September 2011)

Rome Statute of the International Criminal Court

8.	 When deciding on the relevance or admissibility of  evidence collected by a State, 
the Court shall not rule on the application of  the State’s national law. 

Article 70

	 Offences against the administration of  justice

1.	 The Court shall have jurisdiction over the following offences against its 
administration of  justice when committed intentionally:

a.	 Giving false testimony when under an obligation pursuant to article 69, 
paragraph 1, to tell the truth;

b.	 Presenting evidence that the party knows is false or forged;
c.	 Corruptly influencing a witness, obstructing or interfering with the 

attendance or testimony of  a witness, retaliating against a witness for 
giving testimony or destroying, tampering with or interfering with the 
collection of  evidence;

d.	 Impeding, intimidating or corruptly influencing an official of  the Court 
for the purpose of  forcing or persuading the official not to perform, or to 
perform improperly, his or her duties;

e.	 Retaliating against an official of  the Court on account of  duties performed 
by that or another official;

f.	 Soliciting or accepting a bribe as an official of  the Court in connection 
with his or her official duties.

2.	 The principles and procedures governing the Court’s exercise of  jurisdiction over 
offences under this article shall be those provided for in the Rules of  Procedure 
and Evidence. The conditions for providing international cooperation to the 
Court with respect to its proceedings under this article shall be governed by the 
domestic laws of  the requested State.

3.	 In the event of  conviction, the Court may impose a term of  imprisonment not 
exceeding five years, or a fine in accordance with the Rules of  Procedure and 
Evidence, or both.

4.	 (a) Each State Party shall extend its criminal laws penalizing offences against 
the integrity of  its own investigative or judicial process to offences against the 
administration of  justice referred to in this article, committed on its territory, or 
by one of  its nationals;

	 (b) Upon request by the Court, whenever it deems it proper, the State Party shall 
submit the case to its competent authorities for the purpose of  prosecution. Those 
authorities shall treat such cases with diligence and devote sufficient resources to 
enable them to be conducted effectively. 
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Article 71

	 Sanctions for misconduct before the Court

1.	 The Court may sanction persons present before it who commit misconduct, 
including disruption of  its proceedings or deliberate refusal to comply with 
its directions, by administrative measures other than imprisonment, such as 
temporary or permanent removal from the courtroom, a fine or other similar 
measures provided for in the Rules of  Procedure and Evidence.

2.	 The procedures governing the imposition of  the measures set forth in paragraph 
1 shall be those provided for in the Rules of  Procedure and Evidence. 

Article 72

	 Protection of  national security information

1.	 This article applies in any case where the disclosure of  the information or 
documents of  a State would, in the opinion of  that State, prejudice its national 
security interests. Such cases include those falling within the scope of  article 56, 
paragraphs 2 and 3, article 61, paragraph 3, article 64, paragraph 3, article 67, 
paragraph 2, article 68, paragraph 6, article 87, paragraph 6 and article 93, as 
well as cases arising at any other stage of  the proceedings where such disclosure 
may be at issue.

2.	 This article shall also apply when a person who has been requested to give 
information or evidence has refused to do so or has referred the matter to the 
State on the ground that disclosure would prejudice the national security interests 
of  a State and the State concerned confirms that it is of  the opinion that disclosure 
would prejudice its national security interests.

3.	 Nothing in this article shall prejudice the requirements of  confidentiality 
applicable under article 54, paragraph 3 (e) and (f), or the application of  article 
73.

4.	 If  a State learns that information or documents of  the State are being, or are 
likely to be, disclosed at any stage of  the proceedings, and it is of  the opinion that 
disclosure would prejudice its national security interests, that State shall have the 
right to intervene in order to obtain resolution of  the issue in accordance with 
this article.

5.	 If, in the opinion of  a State, disclosure of  information would prejudice its 
national security interests, all reasonable steps will be taken by the State, acting in 
conjunction with the Prosecutor, the defence or the Pre-Trial Chamber or Trial 
Chamber, as the case may be, to seek to resolve the matter by cooperative means. 
Such steps may include:
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a.	 Modification or clarification of  the request;
b.	 A determination by the Court regarding the relevance of  the information 

or evidence sought, or a determination as to whether the evidence, 
though relevant, could be or has been obtained from a source other than 
the requested State;

c.	 Obtaining the information or evidence from a different source or in a 
different form; or

d.	 Agreement on conditions under which the assistance could be provided 
including, among other things, providing summaries or redactions, 
limitations on disclosure, use of   in camera or ex parte proceedings, or 
other protective measures permissible under the Statute and the Rules of  
Procedure and Evidence.

6.	 Once all reasonable steps have been taken to resolve the matter through cooperative 
means, and if  the State considers that there are no means or conditions under 
which the information or documents could be provided or disclosed without 
prejudice to its national security interests, it shall so notify the Prosecutor or the 
Court of  the specific reasons for its decision, unless a specific description of  the 
reasons would itself  necessarily result in such prejudice to the State’s national 
security interests.

7.	 Thereafter, if  the Court determines that the evidence is relevant and necessary 
for the establishment of  the guilt or innocence of  the accused, the Court may 
undertake the following actions:

a.	 Where disclosure of  the information or document is sought pursuant to 
a request for cooperation under Part 9 or the circumstances described in 
paragraph 2, and the State has invoked the ground for refusal referred to 
in article 93, paragraph 4:

i.	 The Court may, before making any conclusion referred to in 
subparagraph 7 (a) (ii), request further consultations for the 
purpose of  considering the State’s representations, which may 
include, as appropriate, hearings in camera and ex parte;

ii.	 If  the Court concludes that, by invoking the ground for refusal 
under article 93, paragraph 4, in the circumstances of  the 
case, the requested State is not acting in accordance with its 
obligations under this Statute, the Court may refer the matter in 
accordance with article 87, paragraph 7, specifying the reasons 
for its conclusion; and

iii.	 The Court may make such inference in the trial of  the accused as 
to the existence or non-existence of  a fact, as may be appropriate 
in the circumstances; or 

b.	 In all other circumstances: 

i.	 Order disclosure; or
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ii.	 To the extent it does not order disclosure, make such inference in 
the trial of  the accused as to the existence or non-existence of  a 
fact, as may be appropriate in the circumstances.

 
Article 73

	 Third-party information or documents
            
	 If  a State Party is requested by the Court to provide a document or information 
in its custody, possession or control, which was disclosed to it in confidence by a State, 
intergovernmental organization or international organization, it shall seek the consent 
of  the originator to disclose that document or information. If  the originator is a State 
Party, it shall either consent to disclosure of  the information or document or undertake 
to resolve the issue of  disclosure with the Court, subject to the provisions of  article 72. If  
the originator is not a State Party and refuses to consent to disclosure, the requested State 
shall inform the Court that it is unable to provide the document or information because 
of  a pre-existing obligation of  confidentiality to the originator.
 
Article 74

	 Requirements for the decision

1.	 All the judges of  the Trial Chamber shall be present at each stage of  the trial 
and throughout their deliberations. The Presidency may, on a case-by-case basis, 
designate, as available, one or more alternate judges to be present at each stage of  
the trial and to replace a member of  the Trial Chamber if  that member is unable 
to continue attending.

2.	 The Trial Chamber’s decision shall be based on its evaluation of  the evidence and 
the entire proceedings. The decision shall not exceed the facts and circumstances 
described in the charges and any amendments to the charges. The Court may 
base its decision only on evidence submitted and discussed before it at the trial.

3.	 The judges shall attempt to achieve unanimity in their decision, failing which the 
decision shall be taken by a majority of  the judges.

4.	 The deliberations of  the Trial Chamber shall remain secret.

5.	 The decision shall be in writing and shall contain a full and reasoned statement 
of  the Trial Chamber’s findings on the evidence and conclusions. The Trial 
Chamber shall issue one decision. When there is no unanimity, the Trial 
Chamber’s decision shall contain the views of  the majority and the minority. The 
decision or a summary thereof  shall be delivered in open court. 
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Article 75

	 Reparations to victims

1.	 The Court shall establish principles relating to reparations to, or in respect of, 
victims, including restitution, compensation and rehabilitation. On this basis, in 
its decision the Court may, either upon request or on its own motion in exceptional 
circumstances, determine the scope and extent of  any damage, loss and injury to, 
or in respect of, victims and will state the principles on which it is acting.

2.	 The Court may make an order directly against a convicted person specifying 
appropriate reparations to, or in respect of, victims, including restitution, 
compensation and rehabilitation.

	 Where appropriate, the Court may order that the award for reparations be made 
through the Trust Fund provided for in article 79. 

3.	 Before making an order under this article, the Court may invite and shall take 
account of  representations from or on behalf  of  the convicted person, victims, 
other interested persons or interested States.

4.	 In exercising its power under this article, the Court may, after a person is convicted 
of  a crime within the jurisdiction of  the Court, determine whether, in order to 
give effect to an order which it may make under this article, it is necessary to seek 
measures under article 93, paragraph 1.

5.	 A State Party shall give effect to a decision under this article as if  the provisions 
of  article 109 were applicable to this article.

6.	 Nothing in this article shall be interpreted as prejudicing the rights of  victims 
under national or international law. 

Article 76

	 Sentencing

1.	 In the event of  a conviction, the Trial Chamber shall consider the appropriate 
sentence to be imposed and shall take into account the evidence presented and 
submissions made during the trial that are relevant to the sentence.

2.	 Except where article 65 applies and before the completion of  the trial, the Trial 
Chamber may on its own motion and shall, at the request of  the Prosecutor or the 
accused, hold a further hearing to hear any additional evidence or submissions 
relevant to the sentence, in accordance with the Rules of  Procedure and Evidence.

3.	 Where paragraph 2 applies, any representations under article 75 shall be heard 
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during the further hearing referred to in paragraph 2 and, if  necessary, during 
any additional hearing.

4.	 The sentence shall be pronounced in public and, wherever possible, in the 
presence of  the accused. 

PART 7. PENALTIES
 
Article 77

	 Applicable penalties

1.	 Subject to article 110, the Court may impose one of  the following penalties on a 
person convicted of  a crime referred to in article 5 of  this Statute:

a.	 Imprisonment for a specified number of  years, which may not exceed a 
maximum of  30 years; or

b.	 A term of  life imprisonment when justified by the extreme gravity of  the 
crime and the individual circumstances of  the convicted person.

2.	 In addition to imprisonment, the Court may order:

a.	 A fine under the criteria provided for in the Rules of  Procedure and 
Evidence;

b.	 A forfeiture of  proceeds, property and assets derived directly or indirectly 
from that crime, without prejudice to the rights of  bona fide third parties.

Article 78

	 Determination of  the sentence

1.	 In determining the sentence, the Court shall, in accordance with the Rules of  
Procedure and Evidence, take into account such factors as the gravity of  the 
crime and the individual circumstances of  the convicted person.

2.	 In imposing a sentence of  imprisonment, the Court shall deduct the time, if  
any, previously spent in detention in accordance with an order of  the Court. 
The Court may deduct any time otherwise spent in detention in connection with 
conduct underlying the crime.

3.	 When a person has been convicted of  more than one crime, the Court shall 
pronounce a sentence for each crime and a joint sentence specifying the total 
period of  imprisonment. This period shall be no less than the highest individual 
sentence pronounced and shall not exceed 30 years imprisonment or a sentence 
of  life imprisonment in conformity with article 77, paragraph 1 (b). 
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Article 79

	 Trust Fund

1.	 A Trust Fund shall be established by decision of  the Assembly of  States Parties 
for the benefit of  victims of  crimes within the jurisdiction of  the Court, and of  
the families of  such victims.

2.	 The Court may order money and other property collected through fines or 
forfeiture to be transferred, by order of  the Court, to the Trust Fund.

3.	 The Trust Fund shall be managed according to criteria to be determined by the 
Assembly of  States Parties. 

Article 80

Non-prejudice to national application of  penalties and national laws

	 Nothing in this Part affects the application by States of  penalties prescribed by 
their national law, nor the law of  States which do not provide for penalties prescribed in 
this Part.
 

PART 8. APPEAL AND REVISION
 
Article 81

Appeal against decision of  acquittal or conviction or against sentence

1.	 A decision under article 74 may be appealed in accordance with the Rules of  
Procedure and Evidence as follows:

a.	 The Prosecutor may make an appeal on any of  the following grounds: 

i.	 Procedural error,
ii.	 Error of  fact, or
iii.	 Error of  law; 

b.	 The convicted person, or the Prosecutor on that person’s behalf, may 
make an appeal on any of  the following grounds:

i.	 Procedural error,
ii.	 Error of  fact,
iii.	 Error of  law, or
iv.	 Any other ground that affects the fairness or reliability of  the 

proceedings or decision.

2.	 (a) A sentence may be appealed, in accordance with the Rules of  Procedure 
and Evidence, by the Prosecutor or the convicted person on the ground of  
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disproportion between the crime and the sentence; 
	 (b) If  on an appeal against sentence the Court considers that there are grounds 

on which the conviction might be set aside, wholly or in part, it may invite 
the Prosecutor and the convicted person to submit grounds under article 81, 
paragraph 1 (a) or (b), and may render a decision on conviction in accordance 
with article 83; 

	 (c) The same procedure applies when the Court, on an appeal against conviction 
only, considers that there are grounds to reduce the sentence under paragraph 2 
(a).

3.	 (a) Unless the Trial Chamber orders otherwise, a convicted person shall remain 
in custody pending an appeal; 

	 (b) When a convicted person’s time in custody exceeds the sentence of  
imprisonment imposed, that person shall be released, except that if  the Prosecutor 
is also appealing, the release may be subject to the conditions under subparagraph 
(c) below; 

	 (c) In case of  an acquittal, the accused shall be released immediately, subject to 
the following:

i.	 Under exceptional circumstances, and having regard,  inter 
alia, to the concrete risk of  flight, the seriousness of  the offence 
charged and the probability of  success on appeal, the Trial 
Chamber, at the request of  the Prosecutor, may maintain the 
detention of  the person pending appeal;

ii.	 A decision by the Trial Chamber under subparagraph (c) (i) may 
be appealed in accordance with the Rules of  Procedure and 
Evidence.

4.	 Subject to the provisions of  paragraph 3 (a) and (b), execution of  the decision 
or sentence shall be suspended during the period allowed for appeal and for the 
duration of  the appeal proceedings.

 
Article 82

	 Appeal against other decisions

1.	 Either party may appeal any of  the following decisions in accordance with the 
Rules of  Procedure and Evidence:

a.	 A decision with respect to jurisdiction or admissibility;
b.	 A decision granting or denying release of  the person being investigated 

or prosecuted;
c.	 A decision of  the Pre-Trial Chamber to act on its own initiative under 

article 56, paragraph 3;
d.	 A decision that involves an issue that would significantly affect the fair 

and expeditious conduct of  the proceedings or the outcome of  the trial, 
and for which, in the opinion of  the Pre-Trial or Trial Chamber, an 
immediate resolution by the Appeals Chamber may materially advance 
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the proceedings.

2.	 A decision of  the Pre-Trial Chamber under article 57, paragraph 3 (d), may be 
appealed against by the State concerned or by the Prosecutor, with the leave of  
the Pre-Trial Chamber. The appeal shall be heard on an expedited basis.

3.	 An appeal shall not of  itself  have suspensive effect unless the Appeals Chamber so 
orders, upon request, in accordance with the Rules of  Procedure and Evidence.

4.	 A legal representative of  the victims, the convicted person or a bona fide owner 
of  property adversely affected by an order under article 75 may appeal against 
the order for reparations, as provided in the Rules of  Procedure and Evidence. 

Article 83

	 Proceedings on appeal

1.	 For the purposes of  proceedings under article 81 and this article, the Appeals 
Chamber shall have all the powers of  the Trial Chamber.

2.	 If  the Appeals Chamber finds that the proceedings appealed from were unfair in 
a way that affected the reliability of  the decision or sentence, or that the decision 
or sentence appealed from was materially affected by error of  fact or law or 
procedural error, it may:

a.	 Reverse or amend the decision or sentence; or
b.	 Order a new trial before a different Trial Chamber.

	 For these purposes, the Appeals Chamber may remand a factual issue to the 
original Trial Chamber for it to determine the issue and to report back accordingly, or 
may itself  call evidence to determine the issue. When the decision or sentence has been 
appealed only by the person convicted, or the Prosecutor on that person’s behalf, it cannot 
be amended to his or her detriment.

3.	 If  in an appeal against sentence the Appeals Chamber finds that the sentence is 
disproportionate to the crime, it may vary the sentence in accordance with Part 
7.

4.	 The judgement of  the Appeals Chamber shall be taken by a majority of  the 
judges and shall be delivered in open court. The judgement shall state the reasons 
on which it is based. When there is no unanimity, the judgement of  the Appeals 
Chamber shall contain the views of  the majority and the minority, but a judge 
may deliver a separate or dissenting opinion on a question of  law.

5.	 The Appeals Chamber may deliver its judgement in the absence of  the person 
acquitted or convicted. 
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Article 84

	 Revision of  conviction or sentence

1.	 The convicted person or, after death, spouses, children, parents or one person 
alive at the time of  the accused’s death who has been given express written 
instructions from the accused to bring such a claim, or the Prosecutor on the 
person’s behalf, may apply to the Appeals Chamber to revise the final judgement 
of  conviction or sentence on the grounds that:

a.	 New evidence has been discovered that: 

i.	 Was not available at the time of  trial, and such unavailability 
was not wholly or partially attributable to the party making 
application; and

ii.	 Is sufficiently important that had it been proved at trial it would 
have been likely to have resulted in a different verdict; 

 
b.	 It has been newly discovered that decisive evidence, taken into account at 

trial and upon which the conviction depends, was false, forged or falsified;
c.	 One or more of  the judges who participated in conviction or confirmation 

of  the charges has committed, in that case, an act of  serious misconduct 
or serious breach of  duty of  sufficient gravity to justify the removal of  
that judge or those judges from office under article 46.

2.	 The Appeals Chamber shall reject the application if  it considers it to be unfounded. 
If  it determines that the application is meritorious, it may, as appropriate:

a.	 Reconvene the original Trial Chamber;
b.	 Constitute a new Trial Chamber; or
c.	 Retain jurisdiction over the matter,

with a view to, after hearing the parties in the manner set forth in the Rules of  
Procedure and Evidence, arriving at a determination on whether the judgement 
should be revised. 

Article 85

	 Compensation to an arrested or convicted person

1.	 Anyone who has been the victim of  unlawful arrest or detention shall have an 
enforceable right to compensation.

2.	 When a person has by a final decision been convicted of  a criminal offence, and 
when subsequently his or her conviction has been reversed on the ground that a 
new or newly discovered fact shows conclusively that there has been a miscarriage 
of  justice, the person who has suffered punishment as a result of  such conviction 
shall be compensated according to law, unless it is proved that the non-disclosure 
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of  the unknown fact in time is wholly or partly attributable to him or her.

3.	 In exceptional circumstances, where the Court finds conclusive facts showing 
that there has been a grave and manifest miscarriage of  justice, it may in its 
discretion award compensation, according to the criteria provided in the Rules 
of  Procedure and Evidence, to a person who has been released from detention 
following a final decision of  acquittal or a termination of  the proceedings for that 
reason. 

PART 9. INTERNATIONAL COOPERATION AND JUDICIAL ASSISTANCE
 
Article 86

	 General obligation to cooperate

	 States Parties shall, in accordance with the provisions of  this Statute, cooperate 
fully with the Court in its investigation and prosecution of  crimes within the jurisdiction 
of  the Court. 
 
Article 87

	 Requests for cooperation: general provisions

1.	 (a) The Court shall have the authority to make requests to States Parties for 
cooperation. The requests shall be transmitted through the diplomatic channel 
or any other appropriate channel as may be designated by each State Party upon 
ratification, acceptance, approval or accession.

        Subsequent changes to the designation shall be made by each State Party in 
accordance with the Rules of  Procedure and Evidence.

     (b) When appropriate, without prejudice to the provisions of  subparagraph (a), 
requests may also be transmitted through the International Criminal Police 
Organization or any appropriate regional organization.

2.	 Requests for cooperation and any documents supporting the request shall either 
be in or be accompanied by a translation into an official language of  the requested 
State or one of  the working languages of  the Court, in accordance with the choice 
made by that State upon ratification, acceptance, approval or accession.

	 Subsequent changes to this choice shall be made in accordance with the Rules of  
Procedure and Evidence.

3.	 The requested State shall keep confidential a request for cooperation and any 
documents supporting the request, except to the extent that the disclosure is 
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necessary for execution of  the request.

4.	 In relation to any request for assistance presented under this Part, the Court may 
take such measures, including measures related to the protection of  information, 
as may be necessary to ensure the safety or physical or psychological well-being 
of  any victims, potential witnesses and their families. The Court may request 
that any information that is made available under this Part shall be provided and 
handled in a manner that protects the safety and physical or psychological well-
being of  any victims, potential witnesses and their families.

5.	 (a) The Court may invite any State not party to this Statute to provide assistance 
under this Part on the basis of  an ad hoc arrangement, an agreement with such 
State or any other appropriate basis.

	 (b) Where a State not party to this Statute, which has entered into an ad hoc 
arrangement or an agreement with the Court, fails to cooperate with requests 
pursuant to any such arrangement or agreement, the Court may so inform the 
Assembly of  States Parties or, where the Security Council referred the matter to 
the Court, the Security Council.

6.	 The Court may ask any intergovernmental organization to provide information 
or documents. The Court may also ask for other forms of  cooperation and 
assistance which may be agreed upon with such an organization and which are in 
accordance with its competence or mandate.

7.	 Where a State Party fails to comply with a request to cooperate by the Court 
contrary to the provisions of  this Statute, thereby preventing the Court from 
exercising its functions and powers under this Statute, the Court may make a 
finding to that effect and refer the matter to the Assembly of  States Parties or, 
where the Security Council referred the matter to the Court, to the Security 
Council. 

Article 88

	 Availability of  procedures under national law

	 States Parties shall ensure that there are procedures available under their 
national law for all of  the forms of  cooperation which are specified under this Part.  
 
Article 89

	 Surrender of  persons to the Court

1.	 The Court may transmit a request for the arrest and surrender of  a person, 
together with the material supporting the request outlined in article 91, to any 
State on the territory of  which that person may be found and shall request the 
cooperation of  that State in the arrest and surrender of  such a person. States 
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Parties shall, in accordance with the provisions of  this Part and the procedure 
under their national law, comply with requests for arrest and surrender.

2.	 Where the person sought for surrender brings a challenge before a national court 
on the basis of  the principle of   ne bis in idem  as provided in article 20, the 
requested State shall immediately consult with the Court to determine if  there 
has been a relevant ruling on admissibility. If  the case is admissible, the requested 
State shall proceed with the execution of  the request. If  an admissibility ruling 
is pending, the requested State may postpone the execution of  the request for 
surrender of  the person until the Court makes a determination on admissibility.

3.	 (a) A State Party shall authorize, in accordance with its national procedural law, 
transportation through its territory of  a person being surrendered to the Court 
by another State, except where transit through that State would impede or delay 
the surrender. 

	
	 (b) A request by the Court for transit shall be transmitted in accordance with 

article 87. The request for transit shall contain:

i.	 A description of  the person being transported; 
ii.	 A brief  statement of  the facts of  the case and their legal 

characterization; and 
iii.	 The warrant for arrest and surrender;

(c)	 A person being transported shall be detained in custody during the 
period of  transit;

(d)	 No authorization is required if  the person is transported by air and no 
landing is scheduled on the territory of  the transit State;

(e)	 If  an unscheduled landing occurs on the territory of  the transit State, 
that State may require a request for transit from the Court as provided 
for in subparagraph (b). The transit State shall detain the person being 
transported until the request for transit is received and the transit is 
effected, provided that detention for purposes of  this subparagraph may 
not be extended beyond 96 hours from the unscheduled landing unless 
the request is received within that time.

4.	 If  the person sought is being proceeded against or is serving a sentence in the 
requested State for a crime different from that for which surrender to the Court 
is sought, the requested State, after making its decision to grant the request, shall 
consult with the Court.
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Article 90

	 Competing requests

1.	 A State Party which receives a request from the Court for the surrender of  a 
person under article 89 shall, if  it also receives a request from any other State for 
the extradition of  the same person for the same conduct which forms the basis of  
the crime for which the Court seeks the person’s surrender, notify the Court and 
the requesting State of  that fact.

2.	 Where the requesting State is a State Party, the requested State shall give priority 
to the request from the Court if:

a.	 The Court has, pursuant to article 18 or 19, made a determination 
that the case in respect of  which surrender is sought is admissible and 
that determination takes into account the investigation or prosecution 
conducted by the requesting State in respect of  its request for extradition; 
or

b.	 The Court makes the determination described in subparagraph (a) 
pursuant to the requested State’s notification under paragraph 1.

3.	 Where a determination under paragraph 2 (a) has not been made, the requested 
State may, at its discretion, pending the determination of  the Court under 
paragraph 2 (b), proceed to deal with the request for extradition from the 
requesting State but shall not extradite the person until the Court has determined 
that the case is inadmissible. The Court’s determination shall be made on an 
expedited basis.

4.	 If  the requesting State is a State not Party to this Statute the requested State, if  it 
is not under an international obligation to extradite the person to the requesting 
State, shall give priority to the request for surrender from the Court, if  the Court 
has determined that the case is admissible.

5.	 Where a case under paragraph 4 has not been determined to be admissible by the 
Court, the requested State may, at its discretion, proceed to deal with the request 
for extradition from the requesting State.

6.	 In cases where paragraph 4 applies except that the requested State is under an 
existing international obligation to extradite the person to the requesting State 
not Party to this Statute, the requested State shall determine whether to surrender 
the person to the Court or extradite the person to the requesting State. In making 
its decision, the requested State shall consider all the relevant factors, including 
but not limited to:

a.	 The respective dates of  the requests;
b.	 The interests of  the requesting State including, where relevant, whether 

the crime was committed in its territory and the nationality of  the victims 
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and of  the person sought; and
c.	 The possibility of  subsequent surrender between the Court and the 

requesting State.
	
7.	 Where a State Party which receives a request from the Court for the surrender 

of  a person also receives a request from any State for the extradition of  the same 
person for conduct other than that which constitutes the crime for which the 
Court seeks the person’s surrender:

a.	 The requested State shall, if  it is not under an existing international 
obligation to extradite the person to the requesting State, give priority to 
the request from the Court;

b.	 The requested State shall, if  it is under an existing international 
obligation to extradite the person to the requesting State, determine 
whether to surrender the person to the Court or to extradite the person 
to the requesting State. In making its decision, the requested State shall 
consider all the relevant factors, including but not limited to those set out 
in paragraph 6, but shall give special consideration to the relative nature 
and gravity of  the conduct in question.

8.	 Where pursuant to a notification under this article, the Court has determined a 
case to be inadmissible, and subsequently extradition to the requesting State is 
refused, the requested State shall notify the Court of  this decision. 

Article 91

	 Contents of  request for arrest and surrender

1.	 A request for arrest and surrender shall be made in writing. In urgent cases, a 
request may be made by any medium capable of  delivering a written record, 
provided that the request shall be confirmed through the channel provided for in 
article 87, paragraph 1 (a).

2.	 In the case of  a request for the arrest and surrender of  a person for whom a 
warrant of  arrest has been issued by the Pre-Trial Chamber under article 58, the 
request shall contain or be supported by:

a.	 Information describing the person sought, sufficient to identify the 
person, and information as to that person’s probable location;

b.	 A copy of  the warrant of  arrest; and
c.	 Such documents, statements or information as may be necessary to meet 

the requirements for the surrender process in the requested State, except 
that those requirements should not be more burdensome than those 
applicable to requests for extradition pursuant to treaties or arrangements 
between the requested State and other States and should, if  possible, be 
less burdensome, taking into account the distinct nature of  the Court.
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3.	 In the case of  a request for the arrest and surrender of  a person already convicted, 
the request shall contain or be supported by:

a.	 A copy of  any warrant of  arrest for that person;
b.	 A copy of  the judgement of  conviction;
c.	 Information to demonstrate that the person sought is the one referred to 

in the judgement of  conviction; and
d.	 If  the person sought has been sentenced, a copy of  the sentence imposed 

and, in the case of  a sentence for imprisonment, a statement of  any time 
already served and the time remaining to be served.

4.	 Upon the request of  the Court, a State Party shall consult with the Court, either 
generally or with respect to a specific matter, regarding any requirements under 
its national law that may apply under paragraph 2 (c). During the consultations, 
the State Party shall advise the Court of  the specific requirements of  its national 
law. 

Article 92

	 Provisional arrest

1.	 In urgent cases, the Court may request the provisional arrest of  the person sought, 
pending presentation of  the request for surrender and the documents supporting 
the request as specified in article 91.

2.	 The request for provisional arrest shall be made by any medium capable of  
delivering a written record and shall contain:

a.	 Information describing the person sought, sufficient to identify the 
person, and information as to that person’s probable location;

b.	 A concise statement of  the crimes for which the person’s arrest is sought 
and of  the facts which are alleged to constitute those crimes, including, 
where possible, the date and location of  the crime;

c.	 A statement of  the existence of  a warrant of  arrest or a judgement of  
conviction against the person sought; and

d.	 A statement that a request for surrender of  the person sought will follow.
	
3.	 A person who is provisionally arrested may be released from custody if  the 

requested State has not received the request for surrender and the documents 
supporting the request as specified in article 91 within the time limits specified 
in the Rules of  Procedure and Evidence. However, the person may consent to 
surrender before the expiration of  this period if  permitted by the law of  the 
requested State. In such a case, the requested State shall proceed to surrender the 
person to the Court as soon as possible.

4.	 The fact that the person sought has been released from custody pursuant to 
paragraph 3 shall not prejudice the subsequent arrest and surrender of  that 
person if  the request for surrender and the documents supporting the request are 
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delivered at a later date. 

Article 93

	 Other forms of  cooperation

1.	 States Parties shall, in accordance with the provisions of  this Part and under 
procedures of  national law, comply with requests by the Court to provide the 
following assistance in relation to investigations or prosecutions:

a.	 The identification and whereabouts of  persons or the location of  items;
b.	 The taking of  evidence, including testimony under oath, and the 

production of  evidence, including expert opinions and reports necessary 
to the Court;

c.	 The questioning of  any person being investigated or prosecuted;
d.	 The service of  documents, including judicial documents;
e.	 Facilitating the voluntary appearance of  persons as witnesses or experts 

before the Court;
f.	 The temporary transfer of  persons as provided in paragraph 7;
g.	 The examination of  places or sites, including the exhumation and 

examination of  grave sites;
h.	 The execution of  searches and seizures;
i.	 The provision of  records and documents, including official records and 

documents;
j.	 The protection of  victims and witnesses and the preservation of  evidence;
k.	 The identification, tracing and freezing or seizure of  proceeds, property 

and assets and instrumentalities of  crimes for the purpose of  eventual 
forfeiture, without prejudice to the rights of  bona fide third parties; and

l.	 Any other type of  assistance which is not prohibited by the law of  
the requested State, with a view to facilitating the investigation and 
prosecution of  crimes within the jurisdiction of  the Court.

2.	 The Court shall have the authority to provide an assurance to a witness or an 
expert appearing before the Court that he or she will not be prosecuted, detained 
or subjected to any restriction of  personal freedom by the Court in respect of  any 
act or omission that preceded the departure of  that person from the requested 
State.

3.	 Where execution of  a particular measure of  assistance detailed in a request 
presented under paragraph 1, is prohibited in the requested State on the basis 
of  an existing fundamental legal principle of  general application, the requested 
State shall promptly consult with the Court to try to resolve the matter. In the 
consultations, consideration should be given to whether the assistance can be 
rendered in another manner or subject to conditions. If  after consultations the 
matter cannot be resolved, the Court shall modify the request as necessary.

4.	 In accordance with article 72, a State Party may deny a request for assistance, in 
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whole or in part, only if  the request concerns the production of  any documents 
or disclosure of  evidence which relates to its national security.

5.	 Before denying a request for assistance under paragraph 1 (l), the requested 
State shall consider whether the assistance can be provided subject to specified 
conditions, or whether the assistance can be provided at a later date or in an 
alternative manner, provided that if  the Court or the Prosecutor accepts the 
assistance subject to conditions, the Court or the Prosecutor shall abide by them.

6.	 If  a request for assistance is denied, the requested State Party shall promptly 
inform the Court or the Prosecutor of  the reasons for such denial.

7.	 (a) The Court may request the temporary transfer of  a person in custody for 
purposes of  identification or for obtaining testimony or other assistance. The 
person may be transferred if  the following conditions are fulfilled:

i.	 The person freely gives his or her informed consent to the 
transfer; and

ii.	 The requested State agrees to the transfer, subject to such 
conditions as that State and the Court may agree.

(b) The person being transferred shall remain in custody. When the purposes of  
the transfer have been fulfilled, the Court shall return the person without delay 
to the requested State.

8.	 (a) The Court shall ensure the confidentiality of  documents and information, 
except as required for the investigation and proceedings described in the request.
(b) The requested State may, when necessary, transmit documents or information 
to the Prosecutor on a confidential basis. The Prosecutor may then use them 
solely for the purpose of  generating new evidence.
(c) The requested State may, on its own motion or at the request of  the Prosecutor, 
subsequently consent to the disclosure of  such documents or information. They 
may then be used as evidence pursuant to the provisions of  Parts 5 and 6 and in 
accordance with the Rules of  Procedure and Evidence.

9.	 (a)	 (i) In the event that a State Party receives competing requests, other than 
for surrender or extradition, from the Court and from another State pursuant to 
an international obligation, the State Party shall endeavour, in consultation with 
the Court and the other State, to meet both requests, if  necessary by postponing 
or attaching conditions to one or the other request.

(ii) Failing that, competing requests shall be resolved in accordance with 
the principles established in article 90.

(b)     Where, however, the request from the Court concerns information, property 
or persons which are subject to the control of  a third State or an international 
organization by virtue of  an international agreement, the requested States shall 
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so inform the Court and the Court shall direct its request to the third State or 
international organization.

10.	 (a) The Court may, upon request, cooperate with and provide assistance to a 
State Party conducting an investigation into or trial in respect of  conduct which 
constitutes a crime within the jurisdiction of  the Court or which constitutes a 
serious crime under the national law of  the requesting State.

(b)	 (i) The assistance provided under subparagraph (a) shall include,  inter 
alia:

a.	 The transmission of  statements, documents or other types 
of  evidence obtained in the course of  an investigation or a 
trial conducted by the Court; and

b.	 The questioning of  any person detained by order of  the 
Court;

		  (ii)     In the case of  assistance under subparagraph (b) (i) a:

a.	 If  the documents or other types of  evidence have been 
obtained with the assistance of  a State, such transmission 
shall require the consent of  that State;

b.	 If  the statements, documents or other types of  evidence have 
been provided by a witness or expert, such transmission shall 
be subject to the provisions of  article 68.

(c)         The Court may, under the conditions set out in this paragraph, grant a 
request for assistance under this paragraph from a State which is not a Party to 
this Statute. 

Article 94

Postponement of  execution of  a request in respect of  
ongoing investigation or prosecution

1.	 If  the immediate execution of  a request would interfere with an ongoing 
investigation or prosecution of  a case different from that to which the request 
relates, the requested State may postpone the execution of  the request for a 
period of  time agreed upon with the Court. However, the postponement shall be 
no longer than is necessary to complete the relevant investigation or prosecution 
in the requested State. Before making a decision to postpone, the requested State 
should consider whether the assistance may be immediately provided subject to 
certain conditions.

2.	 If  a decision to postpone is taken pursuant to paragraph 1, the Prosecutor may, 
however, seek measures to preserve evidence, pursuant to article 93, paragraph 1 
(j). 
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Article 95

Postponement of  execution of  a request in respect of  an 
admissibility challenge

   
	 Where there is an admissibility challenge under consideration by the Court pursuant 
to article 18 or 19, the requested State may postpone the execution of  a request under this 
Part pending a determination by the Court, unless the Court has specifically ordered that 
the Prosecutor may pursue the collection of  such evidence pursuant to article 18 or 19.  
 
Article 96

Contents of  request for other forms of  assistance under article 93

1.	 A request for other forms of  assistance referred to in article 93 shall be made 
in writing. In urgent cases, a request may be made by any medium capable of  
delivering a written record, provided that the request shall be confirmed through 
the channel provided for in article 87, paragraph 1 (a).

2.	 The request shall, as applicable, contain or be supported by the following:

a.	 A concise statement of  the purpose of  the request and the assistance 
sought, including the legal basis and the grounds for the request;

b.	 As much detailed information as possible about the location or 
identification of  any person or place that must be found or identified in 
order for the assistance sought to be provided;

c.	 A concise statement of  the essential facts underlying the request;
d.	 The reasons for and details of  any procedure or requirement to be 

followed;
e.	 Such information as may be required under the law of  the requested 

State in order to execute the request; and
f.	 Any other information relevant in order for the assistance sought to be 

provided.

3.	 Upon the request of  the Court, a State Party shall consult with the Court, either 
generally or with respect to a specific matter, regarding any requirements under 
its national law that may apply under paragraph 2 (e). During the consultations, 
the State Party shall advise the Court of  the specific requirements of  its national 
law.

4.	 The provisions of  this article shall, where applicable, also apply in respect of  a 
request for assistance made to the Court.

 
Article 97

	 Consultations
   
	 Where a State Party receives a request under this Part in relation to which it 
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identifies problems which may impede or prevent the execution of  the request, that State 
shall consult with the Court without delay in order to resolve the matter. Such problems 
may include, inter alia:

a.	 Insufficient information to execute the request;
b.	 In the case of  a request for surrender, the fact that despite best efforts, 

the person sought cannot be located or that the investigation conducted 
has determined that the person in the requested State is clearly not the 
person named in the warrant; or

c.	 The fact that execution of  the request in its current form would require 
the requested State to breach a pre-existing treaty obligation undertaken 
with respect to another State.

 
Article 98

Cooperation with respect to waiver of  immunity 
and consent to surrender

1.	 The Court may not proceed with a request for surrender or assistance which 
would require the requested State to act inconsistently with its obligations under 
international law with respect to the State or diplomatic immunity of  a person or 
property of  a third State, unless the Court can first obtain the cooperation of  that 
third State for the waiver of  the immunity.

2.	 The Court may not proceed with a request for surrender which would require 
the requested State to act inconsistently with its obligations under international 
agreements pursuant to which the consent of  a sending State is required to 
surrender a person of  that State to the Court, unless the Court can first obtain 
the cooperation of  the sending State for the giving of  consent for the surrender.

 
Article 99

	 Execution of  requests under articles 93 and 96

1.	 Requests for assistance shall be executed in accordance with the relevant 
procedure under the law of  the requested State and, unless prohibited by such 
law, in the manner specified in the request, including following any procedure 
outlined therein or permitting persons specified in the request to be present at 
and assist in the execution process.

2.	 In the case of  an urgent request, the documents or evidence produced in response 
shall, at the request of  the Court, be sent urgently.

3.	 Replies from the requested State shall be transmitted in their original language 
and form.

4.	 Without prejudice to other articles in this Part, where it is necessary for the 
successful execution of  a request which can be executed without any compulsory 
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measures, including specifically the interview of  or taking evidence from a person 
on a voluntary basis, including doing so without the presence of  the authorities 
of  the requested State Party if  it is essential for the request to be executed, and 
the examination without modification of  a public site or other public place, the 
Prosecutor may execute such request directly on the territory of  a State as follows:

a.	 When the State Party requested is a State on the territory of  which 
the crime is alleged to have been committed, and there has been a 
determination of  admissibility pursuant to article 18 or 19, the Prosecutor 
may directly execute such request following all possible consultations 
with the requested State Party;

b.	 In other cases, the Prosecutor may execute such request following 
consultations with the requested State Party and subject to any reasonable 
conditions or concerns raised by that State Party. Where the requested 
State Party identifies problems with the execution of  a request pursuant 
to this subparagraph it shall, without delay, consult with the Court to 
resolve the matter.

5.	 Provisions allowing a person heard or examined by the Court under article 72 
to invoke restrictions designed to prevent disclosure of  confidential information 
connected with national security shall also apply to the execution of  requests for 
assistance under this article.

 
Article 100

	 Costs

1.	 The ordinary costs for execution of  requests in the territory of  the requested 
State shall be borne by that State, except for the following, which shall be borne 
by the Court:

a.	 Costs associated with the travel and security of  witnesses and experts or 
the transfer under article 93 of  persons in custody;

b.	 Costs of  translation, interpretation and transcription;
c.	 Travel and subsistence costs of  the judges, the Prosecutor, the Deputy 

Prosecutors, the Registrar, the Deputy Registrar and staff  of  any organ 
of  the Court;

d.	 Costs of  any expert opinion or report requested by the Court;
e.	 Costs associated with the transport of  a person being surrendered to the 

Court by a custodial State; and
f.	 Following consultations, any extraordinary costs that may result from the 

execution of  a request.

2.	 The provisions of  paragraph 1 shall, as appropriate, apply to requests from States 
Parties to the Court. In that case, the Court shall bear the ordinary costs of  
execution.
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Article 101

	 Rule of  speciality

1.	 A person surrendered to the Court under this Statute shall not be proceeded 
against, punished or detained for any conduct committed prior to surrender, 
other than the conduct or course of  conduct which forms the basis of  the crimes 
for which that person has been surrendered.

2.	 The Court may request a waiver of  the requirements of  paragraph 1 from the 
State which surrendered the person to the Court and, if  necessary, the Court 
shall provide additional information in accordance with article 91. States Parties 
shall have the authority to provide a waiver to the Court and should endeavour 
to do so.

 
Article 102

	 Use of  terms
   
	 For the purposes of  this Statute: 

a.	 “surrender” means the delivering up of  a person by a State to the Court, 
pursuant to this Statute.

b.	 “extradition” means the delivering up of  a person by one State to another 
as provided by treaty, convention or national legislation. 

PART 10. ENFORCEMENT

Article 103

	 Role of  States in enforcement of  sentences of  imprisonment

1.	 (a) A sentence of  imprisonment shall be served in a State designated by the Court 
from a list of  States which have indicated to the Court their willingness to accept 
sentenced persons.

	 (b) At the time of  declaring its willingness to accept sentenced persons, a State 
may attach conditions to its acceptance as agreed by the Court and in accordance 
with this Part.

	 (c)  A State designated in a particular case shall promptly inform the Court 
whether it accepts the Court’s designation.

2.	 (a) The State of  enforcement shall notify the Court of  any circumstances, 
including the exercise of  any conditions agreed under paragraph 1, which could 
materially affect the terms or extent of  the imprisonment. The Court shall be 
given at least 45 days› notice of  any such known or foreseeable circumstances. 
During this period, the State of  enforcement shall take no action that might 
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prejudice its obligations under article 110.
	 (b) Where the Court cannot agree to the circumstances referred to in subparagraph 

(a), it shall notify the State of  enforcement and proceed in accordance with article 
104, paragraph 1.

3.	 In exercising its discretion to make a designation under paragraph 1, the Court 
shall take into account the following:

	 (a) The principle that States Parties should share the responsibility for enforcing 
sentences of  imprisonment, in accordance with principles of  equitable 
distribution, as provided in the Rules of  Procedure and Evidence;

	 (b) The application of  widely accepted international treaty standards governing 
the treatment of  prisoners;

	 (c) The views of  the sentenced person;
	 (d) The nationality of  the sentenced person;
	 (e) Such other factors regarding the circumstances of  the crime or the person 

sentenced, or the effective enforcement of  the sentence, as may be appropriate in 
designating the State of  enforcement.

4.	 If  no State is designated under paragraph 1, the sentence of  imprisonment shall 
be served in a prison facility made available by the host State, in accordance 
with the conditions set out in the headquarters agreement referred to in article 
3, paragraph 2. In such a case, the costs arising out of  the enforcement of  a 
sentence of  imprisonment shall be borne by the Court. 

Article 104

	 Change in designation of  State of  enforcement

1.	 The Court may, at any time, decide to transfer a sentenced person to a prison of  
another State.

2.	 A sentenced person may, at any time, apply to the Court to be transferred from 
the State of  enforcement. 

Article 105

	 Enforcement of  the sentence

1.	 Subject to conditions which a State may have specified in accordance with article 
103, paragraph 1 (b), the sentence of  imprisonment shall be binding on the States 
Parties, which shall in no case modify it.

2.	 The Court alone shall have the right to decide any application for appeal and 
revision. The State of  enforcement shall not impede the making of  any such 
application by a sentenced person. 
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Article 106

Supervision of  enforcement of  sentences and 
conditions of  imprisonment

1.	 The enforcement of  a sentence of  imprisonment shall be subject to the supervision 
of  the Court and shall be consistent with widely accepted international treaty 
standards governing treatment of  prisoners.

2.	 The conditions of  imprisonment shall be governed by the law of  the State of  
enforcement and shall be consistent with widely accepted international treaty 
standards governing treatment of  prisoners; in no case shall such conditions be 
more or less favourable than those available to prisoners convicted of  similar 
offences in the State of  enforcement.

3.	 Communications between a sentenced person and the Court shall be unimpeded 
and confidential. 

Article 107

	 Transfer of  the person upon completion of  sentence

1.	 Following completion of  the sentence, a person who is not a national of  the State 
of  enforcement may, in accordance with the law of  the State of  enforcement, be 
transferred to a State which is obliged to receive him or her, or to another State 
which agrees to receive him or her, taking into account any wishes of  the person 
to be transferred to that State, unless the State of  enforcement authorizes the 
person to remain in its territory.

2.	 If  no State bears the costs arising out of  transferring the person to another State 
pursuant to paragraph 1, such costs shall be borne by the Court.

3.	 Subject to the provisions of  article 108, the State of  enforcement may also, in 
accordance with its national law, extradite or otherwise surrender the person to a 
State which has requested the extradition or surrender of  the person for purposes 
of  trial or enforcement of  a sentence. 

Article 108

	 Limitation on the prosecution or punishment of  other offences

1.	 A sentenced person in the custody of  the State of  enforcement shall not be subject 
to prosecution or punishment or to extradition to a third State for any conduct 
engaged in prior to that person’s delivery to the State of  enforcement, unless such 
prosecution, punishment or extradition has been approved by the Court at the 
request of  the State of  enforcement.
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2.	 The Court shall decide the matter after having heard the views of  the sentenced 
person.

3.	 Paragraph 1 shall cease to apply if  the sentenced person remains voluntarily for 
more than 30 days in the territory of  the State of  enforcement after having served 
the full sentence imposed by the Court, or returns to the territory of  that State 
after having left it. 

Article 109

	 Enforcement of  fines and forfeiture measures

1.	 States Parties shall give effect to fines or forfeitures ordered by the Court under 
Part 7, without prejudice to the rights of  bona fide third parties, and in accordance 
with the procedure of  their national law.

2.	 If  a State Party is unable to give effect to an order for forfeiture, it shall take 
measures to recover the value of  the proceeds, property or assets ordered by the 
Court to be forfeited, without prejudice to the rights of  bona fide third parties.

3.	 Property, or the proceeds of  the sale of  real property or, where appropriate, 
the sale of  other property, which is obtained by a State Party as a result of  its 
enforcement of  a judgement of  the Court shall be transferred to the Court. 

Article 110

	 Review by the Court concerning reduction of  sentence

1.	 The State of  enforcement shall not release the person before expiry of  the 
sentence pronounced by the Court.

2.	 The Court alone shall have the right to decide any reduction of  sentence, and 
shall rule on the matter after having heard the person.

3.	 When the person has served two thirds of  the sentence, or 25 years in the case of  
life imprisonment, the Court shall review the sentence to determine whether it 
should be reduced. Such a review shall not be conducted before that time.

4.	 In its review under paragraph 3, the Court may reduce the sentence if  it finds 
that one or more of  the following factors are present:

a.	 The early and continuing willingness of  the person to cooperate with the 
Court in its investigations and prosecutions;

b.	 The voluntary assistance of  the person in enabling the enforcement of  
the judgements and orders of  the Court in other cases, and in particular 
providing assistance in locating assets subject to orders of  fine, forfeiture 
or reparation which may be used for the benefit of  victims; or
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c.	 Other factors establishing a clear and significant change of  circumstances 
sufficient to justify the reduction of  sentence, as provided in the Rules of  
Procedure and Evidence.

5.	 If  the Court determines in its initial review under paragraph 3 that it is not 
appropriate to reduce the sentence, it shall thereafter review the question of  
reduction of  sentence at such intervals and applying such criteria as provided for 
in the Rules of  Procedure and Evidence. 

Article 111

	 Escape

	 If  a convicted person escapes from custody and flees the State of  enforcement, 
that State may, after consultation with the Court, request the person’s surrender from 
the State in which the person is located pursuant to existing bilateral or multilateral 
arrangements, or may request that the Court seek the person’s surrender, in accordance 
with Part 9. It may direct that the person be delivered to the State in which he or she was 
serving the sentence or to another State designated by the Court. 

PART 11. ASSEMBLY OF STATES PARTIES
 
Article 112

	 Assembly of  States Parties

1.	 An Assembly of  States Parties to this Statute is hereby established. Each State 
Party shall have one representative in the Assembly who may be accompanied by 
alternates and advisers. Other States which have signed this Statute or the Final 
Act may be observers in the Assembly.

2.	 The Assembly shall:

(a)	 Consider and adopt, as appropriate, recommendations of  the Preparatory 
Commission;

(b)	 Provide management oversight to the Presidency, the Prosecutor and the 
Registrar regarding the administration of  the Court;

(c)	 Consider the reports and activities of  the Bureau established under 
paragraph 3 and take appropriate action in regard thereto;

(d)	 Consider and decide the budget for the Court;
(e)	 Decide whether to alter, in accordance with article 36, the number of  

judges;
(f)	 Consider pursuant to article 87, paragraphs 5 and 7, any question 

relating to non-cooperation;
(g)	 Perform any other function consistent with this Statute or the Rules of  
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Procedure and Evidence.

3.	 (a) The Assembly shall have a Bureau consisting of  a President, two Vice-
Presidents and 18 members elected by the Assembly for three-year terms. 

	 (b) The Bureau shall have a representative character, taking into account, in 
particular, equitable geographical distribution and the adequate representation 
of  the principal legal systems of  the world. 

	 (c) The Bureau shall meet as often as necessary, but at least once a year. It shall 
assist the Assembly in the discharge of  its responsibilities.

4.	 The Assembly may establish such subsidiary bodies as may be necessary, including 
an independent oversight mechanism for inspection, evaluation and investigation 
of  the Court, in order to enhance its efficiency and economy.

5.	 The President of  the Court, the Prosecutor and the Registrar or their 
representatives may participate, as appropriate, in meetings of  the Assembly and 
of  the Bureau.

6.	 The Assembly shall meet at the seat of  the Court or at the Headquarters of  the 
United Nations once a year and, when circumstances so require, hold special 
sessions. Except as otherwise specified in this Statute, special sessions shall be 
convened by the Bureau on its own initiative or at the request of  one third of  the 
States Parties.

7.	 Each State Party shall have one vote. Every effort shall be made to reach decisions 
by consensus in the Assembly and in the Bureau. If  consensus cannot be reached, 
except as otherwise provided in the Statute:

(a)	 Decisions on matters of  substance must be approved by a two-thirds 
majority of  those present and voting provided that an absolute majority 
of  States Parties constitutes the quorum for voting;

(b)	 Decisions on matters of  procedure shall be taken by a simple majority of  
States Parties present and voting.

8.	 A State Party which is in arrears in the payment of  its financial contributions 
towards the costs of  the Court shall have no vote in the Assembly and in 
the Bureau if  the amount of  its arrears equals or exceeds the amount of  the 
contributions due from it for the preceding two full years. The Assembly may, 
nevertheless, permit such a State Party to vote in the Assembly and in the Bureau 
if  it is satisfied that the failure to pay is due to conditions beyond the control of  
the State Party.

9.	 The Assembly shall adopt its own rules of  procedure.

10.	 The official and working languages of  the Assembly shall be those of  the General 
Assembly of  the United Nations. 
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PART 12. FINANCING
 
Article 113

	 Financial Regulations

	 Except as otherwise specifically provided, all financial matters related to the Court 
and the meetings of  the Assembly of  States Parties, including its Bureau and subsidiary 
bodies, shall be governed by this Statute and the Financial Regulations and Rules adopted 
by the Assembly of  States Parties. 

Article 114

	 Payment of  expenses

	 Expenses of  the Court and the Assembly of  States Parties, including its Bureau 
and subsidiary bodies, shall be paid from the funds of  the Court.
 
Article 115

	 Funds of  the Court and of  the Assembly of  States Parties

	 The expenses of  the Court and the Assembly of  States Parties, including its 
Bureau and subsidiary bodies, as provided for in the budget decided by the Assembly of  
States Parties, shall be provided by the following sources:

(a)	 Assessed contributions made by States Parties;
(b)	 Funds provided by the United Nations, subject to the approval of  the 

General Assembly, in particular in relation to the expenses incurred due 
to referrals by the Security Council.

Article 116

	 Voluntary contributions
	
	 Without prejudice to article 115, the Court may receive and utilize, as additional 
funds, voluntary contributions from Governments, international organizations, 
individuals, corporations and other entities, in accordance with relevant criteria adopted 
by the Assembly of  States Parties. 

Article 117

	 Assessment of  contributions

	 The contributions of  States Parties shall be assessed in accordance with an agreed 
scale of  assessment, based on the scale adopted by the United Nations for its regular 
budget and adjusted in accordance with the principles on which that scale is based. 
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Article 118
	
	 Annual audit

	 The records, books and accounts of  the Court, including its annual financial 
statements, shall be audited annually by an independent auditor. 

PART 13. FINAL CLAUSES
 
Article 119

	 Settlement of  disputes

1.	 Any dispute concerning the judicial functions of  the Court shall be settled by the 
decision of  the Court.

2.	 Any other dispute between two or more States Parties relating to the interpretation 
or application of  this Statute which is not settled through negotiations within 
three months of  their commencement shall be referred to the Assembly of  
States Parties. The Assembly may itself  seek to settle the dispute or may make 
recommendations on further means of  settlement of  the dispute, including 
referral to the International Court of  Justice in conformity with the Statute of  
that Court. 

Article 120

	 Reservations

	 No reservations may be made to this Statute. 
 
Article 121

	 Amendments

1.	 After the expiry of  seven years from the entry into force of  this Statute, any State 
Party may propose amendments thereto. The text of  any proposed amendment 
shall be submitted to the Secretary-General of  the United Nations, who shall 
promptly circulate it to all States Parties.

2.	 No sooner than three months from the date of  notification, the Assembly of  
States Parties, at its next meeting, shall, by a majority of  those present and voting, 
decide whether to take up the proposal. The Assembly may deal with the proposal 
directly or convene a Review Conference if  the issue involved so warrants.

3.	 The adoption of  an amendment at a meeting of  the Assembly of  States Parties 
or at a Review Conference on which consensus cannot be reached shall require a 
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two-thirds majority of  States Parties.

4.	 Except as provided in paragraph 5, an amendment shall enter into force for all 
States Parties one year after instruments of  ratification or acceptance have been 
deposited with the Secretary-General of  the United Nations by seven-eighths of  
them.

5.	 Any amendment to articles 5, 6, 7 and 8 of  this Statute shall enter into force 
for those States Parties which have accepted the amendment one year after the 
deposit of  their instruments of  ratification or acceptance. In respect of  a State 
Party which has not accepted the amendment, the Court shall not exercise its 
jurisdiction regarding a crime covered by the amendment when committed by 
that State Party’s nationals or on its territory.

6.	 If  an amendment has been accepted by seven-eighths of  States Parties in accordance 
with paragraph 4, any State Party which has not accepted the amendment may 
withdraw from this Statute with immediate effect, notwithstanding article 127, 
paragraph 1, but subject to article 127, paragraph 2, by giving notice no later 
than one year after the entry into force of  such amendment.

7.	 The Secretary-General of  the United Nations shall circulate to all States Parties 
any amendment adopted at a meeting of  the Assembly of  States Parties or at a 
Review Conference. 

Article 122

	 Amendments to provisions of  an institutional nature

1.	 Amendments to provisions of  this Statute which are of  an exclusively institutional 
nature, namely, article 35, article 36, paragraphs 8 and 9, article 37, article 38, 
article 39, paragraphs 1 (first two sentences), 2 and 4, article 42, paragraphs 4 
to 9, article 43, paragraphs 2 and 3, and articles 44, 46, 47 and 49, may be 
proposed at any time, notwithstanding article 121, paragraph 1, by any State 
Party. The text of  any proposed amendment shall be submitted to the Secretary-
General of  the United Nations or such other person designated by the Assembly 
of  States Parties who shall promptly circulate it to all States Parties and to others 
participating in the Assembly.

2.	 Amendments under this article on which consensus cannot be reached shall be 
adopted by the Assembly of  States Parties or by a Review Conference, by a two-
thirds majority of  States Parties. Such amendments shall enter into force for all 
States Parties six months after their adoption by the Assembly or, as the case may 
be, by the Conference. 
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Article 123

	 Review of  the Statute

1.	 Seven years after the entry into force of  this Statute the Secretary-General of  the 
United Nations shall convene a Review Conference to consider any amendments 
to this Statute. Such review may include, but is not limited to, the list of  crimes 
contained in article 5. The Conference shall be open to those participating in the 
Assembly of  States Parties and on the same conditions.

2.	 At any time thereafter, at the request of  a State Party and for the purposes set 
out in paragraph 1, the Secretary-General of  the United Nations shall, upon 
approval by a majority of  States Parties, convene a Review Conference.

3.	 The provisions of  article 121, paragraphs 3 to 7, shall apply to the adoption 
and entry into force of  any amendment to the Statute considered at a Review 
Conference. 

Article 124

	 Transitional Provision

	 Notwithstanding article 12, paragraphs 1 and 2, a State, on becoming a party 
to this Statute, may declare that, for a period of  seven years after the entry into force of  
this Statute for the State concerned, it does not accept the jurisdiction of  the Court with 
respect to the category of  crimes referred to in article 8 when a crime is alleged to have 
been committed by its nationals or on its territory. A declaration under this article may 
be withdrawn at any time. The provisions of  this article shall be reviewed at the Review 
Conference convened in accordance with article 123, paragraph 1.
 
Article 125

	 Signature, ratification, acceptance, approval or accession

1.	 This Statute shall be open for signature by all States in Rome, at the headquarters 
of  the Food and Agriculture Organization of  the United Nations, on 17 July 
1998. Thereafter, it shall remain open for signature in Rome at the Ministry of  
Foreign Affairs of  Italy until 17 October 1998. After that date, the Statute shall 
remain open for signature in New York, at United Nations Headquarters, until 
31 December 2000.

2.	 This Statute is subject to ratification, acceptance or approval by signatory States. 
Instruments of  ratification, acceptance or approval shall be deposited with the 
Secretary-General of  the United Nations.

3.	 This Statute shall be open to accession by all States. Instruments of  accession 
shall be deposited with the Secretary-General of  the United Nations. 
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Article 126

	 Entry into force

1.	 This Statute shall enter into force on the first day of  the month after the 60th 
day following the date of  the deposit of  the 60th instrument of  ratification, 
acceptance, approval or accession with the Secretary-General of  the United 
Nations.

2.	 For each State ratifying, accepting, approving or acceding to this Statute after the 
deposit of  the 60th instrument of  ratification, acceptance, approval or accession, 
the Statute shall enter into force on the first day of  the month after the 60th day 
following the deposit by such State of  its instrument of  ratification, acceptance, 
approval or accession. 

Article 127

	 Withdrawal

1.	 A State Party may, by written notification addressed to the Secretary-General 
of  the United Nations, withdraw from this Statute. The withdrawal shall take 
effect one year after the date of  receipt of  the notification, unless the notification 
specifies a later date.

2.	 A State shall not be discharged, by reason of  its withdrawal, from the obligations 
arising from this Statute while it was a Party to the Statute, including any 
financial obligations which may have accrued. Its withdrawal shall not affect 
any cooperation with the Court in connection with criminal investigations and 
proceedings in relation to which the withdrawing State had a duty to cooperate 
and which were commenced prior to the date on which the withdrawal became 
effective, nor shall it prejudice in any way the continued consideration of  any 
matter which was already under consideration by the Court prior to the date on 
which the withdrawal became effective. 

Article 128

	 Authentic texts

	 The original of  this Statute, of  which the Arabic, Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-
General of  the United Nations, who shall send certified copies thereof  to all States. 

	 IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by 
their respective Governments, have signed this Statute. 
 
	 DONE at Rome, this 17th day of  July 1998. 
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Resolution RC/Res.61

Adopted at the 13th plenary meeting, on 11 June 2010, by consensus

RC/Res.6 
The crime of  aggression

The Review Conference, 

Recalling paragraph 1 of  article 12 of  the Rome Statute,

Recalling paragraph 2 of  article 5 of  the Rome Statute,

Recalling also paragraph 7 of  resolution F, adopted by the United Nations Diplomatic 
Conference of  Plenipotentiaries on the Establishment of  an International Criminal Court 
on 17 July 1998,

Recalling further resolution ICC-ASP/1/Res.1 on the continuity of  work in respect of  
the crime of  aggression, and expressing its appreciation to the Special Working Group 
on the Crime of  Aggression for having elaborated proposals on a provision on the crime 
of  aggression,

Taking note of  resolution ICC-ASP/8/Res.6, by which the Assembly of  States Parties 
forwarded proposals on a provision on the crime of  aggression to the Review Conference 
for its consideration,

Resolved to activate the Court’s jurisdiction over the crime of  aggression as early as 
possible,

1.	 Decides to adopt, in accordance with article 5, paragraph 2, of  the Rome Statute 
of  the International Criminal Court (hereinafter: “the Statute”) the amendments 
to the Statute contained in annex I of  the present resolution, which are subject 
to ratification or acceptance and shall enter into force in accordance with article 
121, paragraph 5; and notes that any State Party may lodge a declaration referred 
to in article 15 bis prior to ratification or acceptance;

2.	 Also decides to adopt the amendments to the Elements of  Crimes contained in 
annex II of  the present resolution;

3.	 Also decides to adopt the understandings regarding the interpretation of  the 
abovementioned amendments contained in annex III of  the present resolution;

4.	 Further decides to review the amendments on the crime of  aggression seven years 
after the beginning of  the Court’s exercise of  jurisdiction;

5.	 Calls upon all States Parties to ratify or accept the amendments contained in annex 
I.

1	 See Depositary Notification C.N. 651.2010 Treaties-8. Dated 29 November 2010, available at http://treaties.
un.org.
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Annex I

Amendments to the Rome Statute of  the International Criminal 
Court on the crime of  aggression

1.	 Article 5, paragraph 2, of  the Statute is deleted.

2.	 The following text is inserted after article 8 of  the Statute:

Article 8 bis 
Crime of  aggression

1.	 For the purpose of  this Statute, “crime of  aggression” means the planning, 
preparation, initiation or execution, by a person in a position effectively to 
exercise control over or to direct the political or military action of  a State, of  an 
act of  aggression which, by its character, gravity and scale, constitutes a manifest 
violation of  the Charter of  the United Nations.

2.	 For the purpose of  paragraph 1, “act of  aggression” means the use of  armed force 
by a State against the sovereignty, territorial integrity or political independence 
of  another State, or in any other manner inconsistent with the Charter of  the 
United Nations. Any of  the following acts, regardless of  a declaration of  war, 
shall, in accordance with United Nations General Assembly resolution 3314 
(XXIX) of  14 December 1974, qualify as an act of  aggression:

a.	 The invasion or attack by the armed forces of  a State of  the territory of  
another State, or any military occupation, however temporary, resulting from 
such invasion or attack, or any annexation by the use of  force of  the territory 
of  another State or part thereof;

b.	 Bombardment by the armed forces of  a State against the territory of  another 
State or the use of  any weapons by a State against the territory of  another 
State;

c.	 The blockade of  the ports or coasts of  a State by the armed forces of  another 
State;

d.	 An attack by the armed forces of  a State on the land, sea or air forces, or 
marine and air fleets of  another State;

e.	 The use of  armed forces of  one State which are within the territory of  
another State with the agreement of  the receiving State, in contravention 
of  the conditions provided for in the agreement or any extension of  their 
presence in such territory beyond the termination of  the agreement;

f.	 The action of  a State in allowing its territory, which it has placed  at  the 
disposal of  another State, to be used by that other State for perpetrating an 
act of  aggression against a third State;

g.	 The sending by or on behalf  of  a State of  armed bands, groups, irregulars 
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or mercenaries, which carry out acts of  armed force against another State 
of  such gravity as to amount to the acts listed above, or its substantial 
involvement therein.

3.	 The following text is inserted after article 15 of  the Statute:

Article 15 bis 
Exercise of  jurisdiction over the crime of  aggression 
(State referral, proprio motu)

1.	 The Court may exercise jurisdiction over the crime of  aggression in 
accordance with article 13, paragraphs (a) and (c), subject to the provisions 
of  this article.

2.	 The Court may exercise jurisdiction only with respect to crimes of  aggression 
committed one year after the ratification or acceptance of  the amendments 
by thirty States Parties.

3.	 The Court shall exercise jurisdiction over the crime of  aggression in 
accordance with this article, subject to a decision to be taken after 1 January 
2017 by the same majority of  States Parties as is required for the adoption of  
an amendment to the Statute.

4.	 The Court may, in accordance with article 12, exercise jurisdiction over a 
crime of  aggression, arising from an act of  aggression committed by a State 
Party, unless that State Party has previously declared that it does not accept 
such jurisdiction by lodging a declaration with the Registrar. The withdrawal 
of  such a declaration may be effected at any time and shall be considered by 
the State Party within three years.

5.	 In respect of  a State that is not a party to this Statute, the Court shall not 
exercise its jurisdiction over the crime of  aggression when committed by that 
State’s nationals or on its territory.

6.	 Where the Prosecutor concludes that there is a reasonable basis to proceed 
with an investigation in respect of  a crime of  aggression, he or she shall 
first ascertain whether the Security Council has made a determination of  an 
act of  aggression committed by the State concerned. The Prosecutor shall 
notify the Secretary-General of  the United Nations of  the situation before 
the Court, including any relevant information and documents.

7.	 Where the Security Council has made such a determination, the Prosecutor 
may proceed with the investigation in respect of  a crime of  aggression.

8.	 Where no such determination is made within six months after the date of  
notification, the Prosecutor may proceed with the investigation in respect of  
a crime of  aggression, provided that the Pre-Trial Division has authorized 
the commencement of  the investigation in respect of  a crime of  aggression 
in accordance with the procedure contained in article 15, and the Security 
Council has not decided otherwise in accordance with article 16.
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9.	 A determination  of   an  act  of   aggression  by  an  organ  outside  the  Court  
shall  be without prejudice to the Court’s own findings under this Statute.

10.	 This article is without prejudice to the provisions relating to the exercise of  
jurisdiction with respect to other crimes referred to in article 5.

4.	 The following text is inserted after article 15 bis of  the Statute:

Article 15 ter 
Exercise of  jurisdiction over the crime of  aggression 
(Security Council referral)

1.	 The Court may exercise jurisdiction over the crime of  aggression in 
accordance with article 13, paragraph (b), subject to the provisions of  this 
article.

2.	 The Court may exercise jurisdiction only with respect to crimes of  aggression 
committed one year after the ratification or acceptance of  the amendments 
by thirty States Parties.

3.	 The Court shall exercise jurisdiction over the crime of  aggression in 
accordance with this article, subject to a decision to be taken after 1 January 
2017 by the same majority of  States Parties as is required for the adoption of  
an amendment to the Statute.

4.	 A determination of  an act of  aggression by an organ outside the Court shall 
be without prejudice to the Court’s own findings under this Statute.

5.	 This article is without prejudice to the provisions relating to the exercise of  
jurisdiction with respect to other crimes referred to in article 5.

5.	 The following text is inserted after article 25, paragraph 3, of  the Statute:

3 bis. In respect of  the crime of  aggression, the provisions of  this article shall 
apply only to persons in a position effectively to exercise control over or to direct 
the political or military action of  a State.

6.	 The first sentence of  article 9, paragraph 1, of  the Statute is replaced by the following sentence:

1.	 Elements of  Crimes shall assist the Court in the interpretation and application 
of  articles 6, 7, 8 and 8 bis.

7.	 The chapeau of  article 20, paragraph 3, of  the Statute is replaced by the following paragraph; 
the rest of  the paragraph remains unchanged:

3.	 No person who has been tried by another  court for conduct also proscribed 
under article 6, 7, 8 or 8 bis shall be tried by the Court with respect to the 
same conduct unless the proceedings in the other court:
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Annex II 

Amendments to the Elements of  Crimes

Article 8 bis 
Crime of  aggression

Introduction

1.	 It is understood that any of  the acts referred to in article 8 bis, paragraph 2, 
qualify as an act of  aggression.

2.	 There is no requirement to prove that the perpetrator has made a legal 
evaluation as to whether the use of  armed force was inconsistent with the 
Charter of  the United Nations.

3.	 The term “manifest” is an objective qualification.

4.	 There is no requirement to prove that the perpetrator has made a legal 
evaluation as to the “manifest” nature of  the violation of  the Charter of  the 
United Nations.

Elements

1.	  The perpetrator planned, prepared, initiated or executed an act of  aggression.

2.	 The perpetrator was a person2 in a position effectively to exercise control 
over or to direct the political or military action of  the State which committed 
the act of  aggression.

3.	 The act of  aggression – the use of  armed force by a State against the 
sovereignty, territorial integrity or political independence of  another State, 
or in any other manner inconsistent with the Charter of  the United Nations 
– was committed.

4.	 The perpetrator was aware of  the factual circumstances that established that 
such a use of  armed force was inconsistent with the Charter of  the United 
Nations.

5.	 The act of  aggression, by its character, gravity and scale, constituted a 
manifest violation of  the Charter of  the United Nations.

6.	 The perpetrator was aware of  the factual circumstances that established such 
a manifest violation of  the Charter of  the United Nations.

                                                       
Annex III

Understandings regarding the amendments to the Rome Statute of  
the International Criminal Court on the crime of  aggression

2	 With respect to an act of aggression, more than one person may be in a position that meets these criteria.
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Referrals by the Security Council

1.	 It is understood that the Court may exercise jurisdiction on the basis of  a 
Security Council referral in accordance with article 13, paragraph (b), of  the 
Statute only with respect to crimes of  aggression committed after a decision 
in accordance with article 15 ter, paragraph 3, is taken, and one year after 
the ratification or acceptance of  the amendments by thirty States Parties, 
whichever is later.

2.	 It is understood that the Court shall exercise jurisdiction over the crime of  
aggression on the basis of  a Security Council referral in accordance with 
article 13, paragraph (b), of  the Statute irrespective of  whether the State 
concerned has accepted the Court’s jurisdiction in this regard.

Jurisdiction ratione temporis

3.	 It is understood that in case of  article 13, paragraph (a) or (c), the Court may 
exercise its jurisdiction only with respect to crimes of  aggression committed 
after a decision in accordance with article 15 bis, paragraph 3, is taken, and 
one year after the ratification or acceptance of  the amendments by thirty 
States Parties, whichever is later.

Domestic jurisdiction over the crime of  aggression

4.	 It is understood that the amendments that address the definition of  the act of  
aggression and the crime of  aggression do so for the purpose of  this Statute 
only. The amendments shall, in accordance with article 10 of  the Rome 
Statute, not be interpreted as limiting or prejudicing in any  way  existing  or  
developing  rules  of   international  law  for purposes other than this Statute.

5.	 It is understood that the amendments shall not be interpreted as creating the 
right or obligation to exercise domestic jurisdiction with respect to an act of  
aggression committed by another State.

Other understandings

6.	 It is understood that aggression is the most serious and dangerous form of  the 
illegal use of  force; and that a determination whether an act of  aggression 
has been committed requires consideration of  all the circumstances of  
each particular case, including the gravity of  the acts concerned and their 
consequences, in accordance with the Charter of  the United Nations.

7.	 It is understood that in establishing whether an act of  aggression constitutes 
a manifest violation of  the Charter of  the United Nations, the three 
components of  character, gravity and scale must be sufficient to justify a 
“manifest” determination. No one component can be significant enough to 
satisfy the manifest standard by itself.

••• •••
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